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a FE TEE 


AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be deseribed generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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ing bond, issuing insufficient funds checks and drafts, failing to pay 
when due for livestock purchases, operating condemned scale and fail- 
ing to keep adequate records and suspending the corporate respondent 
as a registrant under the act for a period of 90 days and thereafter 
until bonded. 


Jerome S. Ducrest for complainant. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The Com- 
plaint filed by the Acting Administrator, Packers and Stock- 
yards Administration, on March 15, 1968, charges respondents 
with various violations of the Act and the regulations. In an 
answer filed on July 5, 1968, respondents admit the jurisdictional 
allegations in the Complaint and submit to the jurisdiction of the 
Secretary in the matter, neither admit nor deny the remaining 
allegations, waive oral hearing and the report of the Hearing Ex- 
aminer and, for the purpose of this proceeding only, consent to 
the issuance of a specified order with findings of fact and con- 
clusions based upon the allegations contained in the Complaint 
as the findings of fact and conclusions of the Secretary, requiring 
respondents to cease and desist from the practices complained 
of in the Complaint and suspending the registration of the Heg- 
gemeier Livestock Co. Complainant has recommended that the 
order consented to by respondents be issued. 


FINDINGS OF FACT 


1. (a) Respondent Heggemeier Livestock Co., hereinafter re- 
ferred to as the corporate respondent, is a corporation with its 
principal place of business located at Kirkland, Illinois. 


(b) The corporate respondent is and at all times material 
herein was: 


(1) Engaged in the business of buying and selling live- 
stock, in commerce, for its own account under the direction, con- 
trol and management of respondent W. S. Heggemeier, herein- 
after referred to as the individual respondent; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock, in commerce. 
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(c) The individual respondent, whose address is Kirkland, 
Illinois, at all times material herein was president, manager and 
principal owner of the corporate respondent. 


(d) The individual respondent is and at all times material 
herein was: 


(1) Engaged in the business of operating, managing, 
and conducting the business of the corporate respondent; and 


(2) Engaged in the business of buying and selling live- 
stock in commerce. 


2. (a) The surety bond which was maintained by respondents 
to secure the corporate respondent’s performance of its dealer 
obligations was terminated as of March 21, 1967. The corporate 
respondent, by a certified letter dated February 20, 1967, was 
notified by complainant that said surety bond was to be terminat- 
ed as of March 21, 1967, and that said respondent would have to 
comply with the bonding requirements under the Act and the 
regulations if it continued to engage in the business of a dealer. 
The said letter also put the corporate respondent on notice that, 
if it continued its livestock operations without bond, it would be 
in violation of the Act and the regulations. Notwithstanding such 
notice and warning the corporate respondent, as described in sub- 
paragraph (b) below, continued to engage in the business of 
buying and selling livestock, in commerce, as a dealer, without 
filing and maintaining a reasonable bond, or its equivalent, as 
required under the Act and the regulations. 


(b) The corporate respondent, under the direction, manage- 


ment and control of the individual respondent, and the individual 
respondent in an individual capacity, on 38 dates specified in the 
Complaint and at divers other times during the period from March 
1, 1967 through November 30, 1967, operated as a dealer, as that 
term is defined in the Act, by engaging in the business of buying 
and selling sheep, in commerce, for the account of the corporate 
respondent or .the individual respondent, as the case may be, 
without filing and maintaining a reasonable bond or its equivalent. 


8. (a) The corporate respondent, under the direction, manage- 
ment and control of the individual respondent, and the individual 
respondent in connection with respondents’ operations as a dealer, 
on 12 dates specified in the Complaint and at divers other times 
during the period from August 1, 1966 through June 30, 1967, 
purchased sheep, in commerce, and, in purported payment there- 
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for, issued checks, drawn on the corporate respondent’s account 


which were not honored by the bank upon which they were drawn 


but were returned unpaid to the payees because of insufficient 
funds in said corporate respondent’s bank account. 


(b) The individual respondent, in commerce, on seven dates 
specified in the Complaint, purchased sheep from Donald Reiser, 


Belgrade, Montana, and, in purported payment of the purchase 
price thereof, authorized drafts to be drawn by said Donald Reiser 
upon said individual respondent, which drafts were not honored 


when presented for payment. 


4. (a) The corporate respondent, under the direction, control 
and management of the individual respondent, and the individual 
respondent, in connection with the transactions described in Find- 


ing of Fact 3(a) above, in the transactions set forth below, and 


in other transactions at divers other times during the period from 
September 1, 1966, through June 30, 1967, purchased sheep, in 


commerce, for the account of the corporate respondent and the 
individual respondent, and failed to pay, when due, the purchase 


price of such sheep. 


Date 
of No. of Head Person From 
Purchase Purchased Whom Purchased Amount 
1966 
September 30 296 Charles L, Weeden $ 7,093.35 
October 22 294 Robert Zinke 7,420.00 
1967 
June 11 1703 Anton J. Piller 22,775.52 
June 17 3291 Anton J. Piller 51,629.17 
June 25 684 Anton J. Piller 9,481.66 
June 25 756 Piller a/e Wittenburg 11,890.66 


(b) The individual respondent, in connection with the trans- 
actions described in subparagraph (b) of Finding of Fact 3 above, 


purchased sheep, in commerce, and failed to pay, when due, the 
purchase price of such sheep. 


5. (a) The corporate respondent, under the direction, control 
and management of the individual respondent, and the individual 
respondent, in connection with their operations as a dealer, dur- 
ing the period from September 8, 1967 through November 12, 
1967, knowingly operated and used a scale (Fairbanks-Morse No. 
1210-D) to weigh sheep purchased and sold by them, in com- 
merce, which had been found, upon being inspected and tested 








HEGGEMEIER LIVESTOCK CO. 831 
Cite as 27 A.D. 827 


on September 7, 1967 and again on October 9, 1967, not to be in 
condition to give accurate weights. 


(b) The corporate respondent was notified by an official of 
complainant, by a letter dated September 25, 1967, sent by cer- 
tified mail, that its scale had been tested and found to be in- 


accurate and should not be used until it had been repaired, ad- 


justed or replaced. It also was informed that a test report should 


be furnished following the required corrective action. The receipt 
for said certified letter shows that the letter was delivered to and 
signed for by the individual respondent. 


(c) Respondents as of November 30, 1967 had failed to 


furnish to complainant a test report showing that said scale 
(Fairbanks-Morse No. 1210-D) used by them to weigh sheep pur- 
chased and sold by them, in commerce, had been adjusted, re- 


paired or replaced, as required by the regulations. 


6. The corporate respondent, under the direction, control and 
management of the individual respondent, and the individual re- 
spondent, during the period from May 5, 1966 through December 


21, 1967, failed to keep accounts, records and memoranda which 
fully and correctly disclosed all transactions involved in their 
business as a dealer under the Act, in that respondents, during 
such period: 


(1) did not have a currently posted and properly maintained 


general ledger of accounts showing assets, liabilities, income, ex- 
penses and net worth; 


(2) did not have a properly maintained check register; 


(3) failed to retain voided checks in support of entries on 
check stubs used by respondents in lieu of a check register; 


(4) failed to record all livestock purchases and sales, in com- 
merce; 


(5) failed to retain all scale tickets, or copies thereof, issued 
by or to them in connection with the weighing of livestock in re- 
spondents’ purchases and sales transactions, in commerce; 

(6) did not keep a daily record of their livestock purchases 
and sales, in commerce; and 


(7) failed to retain invoices received by them in connection 
with their livestock purchases and copies of invoices and billings 
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issued by them in connection with their livestock sales, in com- 
merce. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 through 
6 hereof, the Heggemeier Livestock Co. has willfully violated sec- 
tions 312(a) and 401 of the Act (7 U.S.C. 213(a), 221) and sec- 
tions 201.10, 201.29, 201.43 (b), 201.50, 201.71, 201.74, and 201.75 
of the regulations (9 CFR 201.10, 201.29, 201.43(b), 201.50, 
201.71, 201.74, 201.75). 


By reason of the facts set forth in Findings of Fact 2 through 
6 hereof, W. S. Heggemeier has willfully violated sections 312 (a) 
and 401 of the Act (7 U.S.C. 213(a), 221) and sections 201.10, 
201.29, 201.48 (b), 201.50, 201.71, 201.74, and 201.75 of the regu- 
lations (9 CFR 201.10, 201.29, 201.48(b), 201.50, 201.71, 201.74, 
201.75). 


Inasmuch as respondents have consented that an order be is- 
sued requiring them to cease and desist from the practices com- 
plained of in the Complaint and suspending the registration of 
the Heggemeier Livestock Company as a registrant under the 
Act for a period of 90 days and thereafter until it complies fully 
with the bonding requirements under the Act and the regulations 
and complainant has recommended that such an order be issued, 
the order will be issued. 


ORDER 


(a) Respondent Heggemeier Livestock Co., its officers, repre- 
sentatives, agents and employees, directly or through any cor- 
porate or other device, shall, in connection with the livestock pur- 
chases and sales operations of respondent Heggemeier Livestock 
Co., in commerce, cease and desist from: 


(1) engaging in business, in commerce, in any capacity for 
which bonding is required under the Act and the regulations 
without filing and maintaining a reasonable bond, or its equiva- 
lent, as required by the Act and the regulations; 


(2) issuing checks in payment for livestock purchased; in 
commerce, without having and maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to pay 
such checks; 
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(3) failing to pay, when due, the full purchase price of live- 
stock purchased, in commerce; 


(4) operating and using a scale to weigh livestock purchased 
or sold, or both purchased and sold, by it, in commerce, which is 
not in condition to give accurate weights; 


(5) failing to furnish to the Packers and Stockyards Admin- 
istration a test report showing that a scale, used by it to weigh 
livestock purchased or sold, or both purchased and sold, in com- 
merce, which has been found to be inaccurate has been adjusted, 
repaired or replaced, as required by the regulations; and 


(6) failing to keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in its busi- 
ness as a dealer under the Act. 


Respondent Heggeimeier Livestock Co. shall keep accounts, 
records and memoranda which fully and correctly disclose all 
transactions involved in its business as a dealer subject to the Act 
including, among other things, (1) a currently posted and proper- 
ly maintained general ledger of accounts showing assets, liabili- 
ties, income, expenses and net worth; (2) a properly maintained 
check register; (3) a daily record of its livestock purchases and 
sales, in commerce; and (4) a record of all livestock purchases 
and sales, in commerce, for its own account or for the account of 
others; and retain, as required by the regulations, (1) voided 
checks; (2) scale tickets, or copies thereof, issued by respondent 
Heggemeier Livestock Co. or to it in connection with the weigh- 
ing of livestock in said respondent’s purchase and sale transac- 
tions, in commerce; and (3) invoices received by it in connection 
with its livestock purchases and copies of invoices and billings 
issued by it in connection with its livestock sales, in commerce. 


Respondent Heggemeier Livestock Co. is suspended as a regis- 
trant under the Act for a period of 90 days and thereafter until 
it complies fully with the bonding requirements under the Act 
and the regulations. When said respondent has complied with 
such requirements, a supplementary order will be issued in this 
proceeding terminating this suspension after the said 90 days. 


(b) Respondent W. S. Heggemeier shall cease and desist from: 


(1) engaging in business, in commerce, in any capacity for 
which bonding is required under the Act and the regulations 
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without filing and maintaining a reasonable bond, or its equiva- 
lent, as required by the Act and the regulations; 


(2) issuing checks in payment for livestock purchased, in 
commerce, without having and maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to pay 
such checks; 


(3) drawing drafts, or authorizing the drawing of drafts, on 
his bank account in payment for livestock purchased, in com- 
merce, without having and maintaining sufficient funds on de- 
posit in the bank account upon which they are drawn to pay 
such drafts; 


(4) failing to pay, when due, the full purchase price of live- 
stock purchased, in commerce; 


(5) operating and using a scale to weigh livestock purchased 
or sold, or both purchased and sold, by him, in commerce, which 
is not in condition to give accurate weights; 


(6) failing to furnish to the Packers and Stockyards Admin- 
istration a test report showing that a scale, used by him to 
weigh livestock purchased or sold, or both purchased and sold, in 
commerce, which has been found to be inaccurate has been ad- 
justed, repaired or replaced, as required by the regulations; and 


(7) failing to keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a dealer under the Act. 


Respondent W. S. Heggemeier shall keep accounts, records and 
memoranda which fully and correctly disclose all transactions 
involved in his business as a dealer subject to the Act including, 
among other things, (1) a currently posted and properly main- 
tained general ledger of accounts showing assets, liabilities, in- 
come, expenses and net worth; (2) a properly maintained check 
register; (3) a daily record of his livestock purchases and sales, 
in commerce; and (4) a record of all livestock purchases and 
sales, in commerce, for his own account or for the account of 
others; and retain, as required by the regulations, (1) voided 
checks; (2) scale tickets, or copies thereof, issued by respondent 
W. S. Heggemeier or to him in connection with the weighing of 
livestock in said respondent’s purchase and sale transactions, in 
commerce; and (3) invoices received by him in connection with 
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his livestock purchases and copies of invoices and billings issued 
by him in connection with his livestock sales, in commerce. 


This order shall become effective on the sixth day after service 
upon respondents. Copies hereof shall be served upon the parties. 


(No. 11,910) 


In re PAUL B. MCCLAIN. P&S Docket No. 3950. Decided July 9, 
1968. 


Failure to pay—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from failing to pay when due the full purchase price of livestock 
purchased in commerce and issuing insufficient funds checks or drafts 
in purported payment of such livestock. 

James S. Krzyminski for complainant. 


Alvin T. Prestwood, of Volz, Capouano, Wampold & Prestwood, Mont- 
gomery, Ala., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on January 12, 1968, by the Packers and Stockyards 
Administration, United States Department of Agriculture, charg- 
ing respondent with violations of the Act and the regulations 
thereunder (9 CFR 201.1 et seq.), hereinafter referred to as the 
regulations. 


Respondent filed an amended answer on June 21, 1968, in which 
respondent admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order, with findings and conclusions, 
for the purpose of this proceeding only, based on all the allega- 
tions contained in the complaint. Complainant has recommended 
that the order consented to by respondent be issued. 
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FINDINGS OF FACT 


1. (a) Paul B. McClain, hereinafter referred to as the respond- 
ent is an individual whose address is Route 5, Box 342-A, Mont- 
gomery, Alabama. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account and buying livestock in 
commerce on a commission basis; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce and as a market 
agency to buy livestock in commerce. 


2. Respondent, in connection with his operations as a dealer 
or market agency or both, on or about the dates and in the trans- 
actions set forth in paragraph II of the complaint, purchased 
livestock in commerce and failed to pay, when due, the full pur- 
chase price of such livestock. 


8. Respondent, in connection with his operations as a dealer 
or market agency or both, on or about the dates and in the trans- 
actions set forth in paragraph III of the complaint, purchased 
livestock in commerce, and in purported payment therefor is- 
sued checks which were returned unpaid by the bank upon which 
they were drawn because respondent did not have sufficient 
funds on deposit in the account upon which such checks were 
drawn. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 
herein, respondent has wilfully violated section 312(a) of the 
Act (7 U.S.C. 213(a)) and section 201.43(b) of the regulations 
(9 CFR 201.43 (b)). 


Inasmuch as the complainant has recommended that the order 
consented to by respondent be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from (1) failing to pay, 
when due, the full purchase price of livestock purchased in com- 
merce; and (2) issuing checks or drafts in payment for livestock 
purchased in commerce without having and maintaining suf- 
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ficient funds on deposit in the bank account upon which they are 
drawn to pay such checks or drafts. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 11,911) 


In re WILLIAM C. MCINTOSH. P&S Docket No. 3939. Decided 
July 9, 1968. 


Bonding requirements—Suspension of registration 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded therefor and is suspended as a registrant 
under the act until he complies fully with the bonding requirements. 


Samuel J. Harris for complainant. 
Respondent pro se. 
John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), the respondent filed an answer admitting in effect the 
material allegations of the complaint. The hearing examiner is- 
sued a proposed decision and order recommending that respond- 
ent be found to have violated the act and regulations as charged, 
that respondent be ordered to cease and desist therefrom and 
that respondent be suspended as a registrant under the act until 
he complies with the bonding requirements of the act and the 
regulations thereunder. Respondent did not file exceptions to the 
hearing examiner’s report. 


The hearing examiner’s recommended decision and proposed 
order are adopted as the final decision and order herein. The 
order shall become effective on the sixth day after service upon 
respondent. 
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HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.). The respondent is registered with the Secretary of Agri- 
culture as a dealer under the Act, and is charged with violating the 
bonding requirements of the Act and the regulations thereunder. 
The respondent, on January 8, 1968, filed a document in which he 
admits all the material allegations of the complaint. In due course 
the matter was referred to the Hearing Examiner for the prepara- 
tion of a report pursuant to section 202.9(c) of the rules of 
practice (9 CFR 202.9(c)). 


PROPOSED FINDINGS OF FACT 


1. (a) William C. McIntosh, hereinafter referred to as the re- 
spondent, is an individual whose address is Bloomville, New York 
13739. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure per- 
formance of his dealer obligations under the Act was terminated 
on March 27, 1967. Respondent was notified by certified mail 
on or about February 14, 1967, of such termination date and was 
informed that he would have to comply with the bonding require- 
ments under the Act and the regulations if he continued to en- 
gage in business as a dealer in commerce after such termination 
date. Notwithstanding such notice, respondent has continued to 
engage in the business of a dealer, buying and selling livestock in 
commerce for his own account, without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


PROPOSED CONCLUSIONS 


By reason of the facts set forth above, respondent has wilfully 
violated section 312(a) of the Act (7 U.S.C. 213(a)) and sec- 
tions 201.29 and 201.30 of the regulations (9 CFR 201.29, 201.30). 
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PROPOSED ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


Respondent is suspended as a registrant under the Act until 
he complies fully with the bonding requirements under the Act 
and the regulations. When respondent has complied with such 
requirements, a supplementary order will be issued in this pro- 
ceeding terminating this suspension. 


This order shall become effective on the sixth day after service 
on respondent. 


(No. 11,912) 


In re CHARLES E. MERRIMAN. P&S Docket No. 3995. Decided July 
9, 1968. 


Failure to pay—Cease and desist—Censent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from issuing insufficient funds checks or drafts in purported pay- 
ment of livestock purchased and failing to pay when due the full pur- 
chase price of such livestock. 

Samuel J. Harris for complainant. 

Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on April 15, 1968, by the Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, charging 
that respondent violated certain provisions of the Act and the 
regulations thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the juris- 
dictional allegations of the complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and the report of 
the Hearing Examiner, and for the purposes of this proceeding 
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and for such purposes only, consents to the issuance of a specified 
order with findings of fact and conclusions based on the allega- 
tions of the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Charles E. Merriman, hereinafter referred to as the 
respondent, is an individual whose mailing address is Crowell, 
Texas. 


(b) Respondent at all times material herein was engaged in 


the business of buying and selling livestock in commerce for his 
own account. 


2. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock in commerce, and in purport- 
ed payment therefor issued, or caused to be issued, checks or 
drafts which were returned unpaid by the bank upon which they 
were drawn because respondent did not have sufficient funds 


on deposit in the account upon which such checks or drafts were 
drawn. 


Date of No. of Amount of 
Purchase Head Purchased From Check or Draft 
1967 
January 1 103 Jack Walker, Crowell, Texas $ 5,611.06 
5,200.00 
January 2 17 Jack Walker, Crowell, Texas 500.00 
(partial payment) 
February 3 100 Prairie Livestock, Inc. 
West Point, Mississippi 11,997.85 
February 23 56 Barton & Moorehouse 10,278.43 
Benjamin, Texas 
February 23 101 Prairie Livestock, Inc. 
West Point, Mississippi 11,678.21 
February 24 100 Prairie Livestock, Inc. 
West Point, Mississippi 12,019.53 
May 11 4 Fred Borchardt, Crowell, 465.30 
Texas 


8. Respondent failed to pay the full purchase price of the live- 
stock referred to in Finding of Fact 2 above. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 8 
herein, it is concluded that respondent has wilfully violated sec- 
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tions 312(a) of the Act (7 U.S.C. 213(a)) and section 201.43 (b) 
of the regulations (9 CFR 201.43(b)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


(1) Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce; and 


(2) Issuing, or causing to be issued, checks or drafts in pay- 
ment for livestock purchased in commerce without having and 
maintaining sufficient funds on deposit in the bank account upon 
which they are drawn to pay such checks or drafts. 


This order shall become effective on the sixth day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 11,913) 


In re FRANK E. DURBIN, d/b/a MOLINE AUCTION COMPANY. P&S 
Docket No. 3985. Decided July 16, 1968. 


Shippers proceeds—Sales to employees—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from using shippers’ proceeds for unauthorized purposes, failing 
to maintain properly the account for shippers proceeds, and permitting 
his auctioneer and his ringman, a registered dealer, to purchase livestock 
consigned to respondent for sale on commission basis. 


Garrett N. Wyss for complainant. 


David A. Brace, Moline, Kan., C. T. ‘Tad’ Sanders, and James W. Dil- 
lingham, Kansas City, Mo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
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plaint filed on March 15, 1968, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture, charging respondent with violations of the Act and 


the regulations thereunder (9 CFR 201.1 et seq.), hereinafter 
referred to as the regulations. 

Respondent filed an amended answer on June 5, 1968, admit- 
ting the jurisdictional allegations of the complaint, neither ad- 
mitting nor denying the remaining allegations, waiving oral hear- 
ing and the report of the Hearing Examiner and consenting to 
the issuance of a specified order, with findings and conclusions, 


for the purpose of this proceeding only, based on all allegations 
contained in the complaint. Complainant has recommended that 


the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Frank E. Durbin, d/b/a Moline Auction Company, here- 
inafter referred to as respondent, is an individual with a place of 
business located at Moline, Kansas. 


(b) Respondent is and at all times material herein was: 


(1) engaged in the business of conducting and operat- 
ing the Moline Auction Company stockyard, Moline, Kansas, a 
posted stockyard under the Act, hereinafter referred to as the 


stockyard ; 


(2) engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce on a commission 
basis. 


2. Respondent, during the period August 1, 1967, through 
September 30, 1967, used funds received as proceeds from the 
sale of livestock consigned to him for sale at the stockyard on a 
commission basis for purposes of his own and purposes other 
than the payment of lawful marketing charges and the remit- 
tance of net proceeds to shippers, thereby endangering the faith- 


ful and prompt accounting therefor and payment of the portions 
thereof due the owners or consignors of the livestock; in that: 


(a) As of August 31, 1967, respondent had outstanding 
checks drawn on his “Custodial Account for Shippers’ Proceeds” 
in the amount of $367,139.79, and had to offset said checks, cash 
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in the said bank account in the amount of $167,430.40, proceeds 
on hand in the amount of $90,269.05, proceeds receivable in the 
amount of $13,104.85, and an amount due from his Draft Ac- 


count of $86,107.14, resulting in a deficiency of $10,228.35 in 
funds available to pay shippers’ proceeds; 


(b) As of September 30, 1967, respondent had outstanding 
checks drawn on his “‘Custodial Account for Shippers’ Proceeds” 


in the amount of $186,547.93, and had to offset said checks, cash 


in said bank account in the amount of $134,179.52, proceeds re- 
ceivable in the amount of $494.17, and an amount due from his 
Draft Account of $40,583.23, resulting in a deficiency of 


$11,291.01 in funds available to pay shippers’ proceeds. 


3. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth below, as well as at divers other times 
during the period July through September, 1967, in connection 
with auction sales of livestock, permitted the auctioneer, W. H. 
(Bill) Gates, to purchase livestock for his own account which 
livestock had been consigned to respondent for sale on a commis- 
sion basis. 


Date of No. of 

Purchase Head Amount 
1967 

July 13 3 $210.03 

August 17 1 169.05 

September 21 6 475.90 


4. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth below, as well as at divers other times 
during the period July through September, 1967, in connection 


with his operations as a market agency, permitted George W. 
Fox, an individual employed by respondent as a ring man, to 


carry on the business of a registered dealer at the stockyard, and 


in connection therewith to purchase consigned livestock at the 
auction sales conducted by respondent. 


Date of No. of 

Purchase Head Amount 
1967 

August 29 8 $997.37 

August 31 3 368.89 

September 21 6 632.52 

September 28 3 337.28 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has willfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 213(a)), and sections 201.40, 201.41, 201.42 


of the regulations (9 CFR 201.40, 201.41, 201.42). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has willfully violated sections 307 and 312(a) of the 
Act, supra, and section 201.57(a) of the regulations (9 CFR 
201.57 (a)). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has willfully violated sections 307 and 312(a) of the 
Act, supra, and sections 201.57(a) and 201.66(b) of the regula- 
tions (9 CFR 201.57(a) and 201.66 (b) ). 


Complainant has recommended that the order consented to by 
respondent be issued. The order will be issued. 


ORDER 
Respondent shall cease and desist from: 


(1) using funds received as proceeds from the sale, in com- 
merce, of livestock handled on a commission basis for purposes 
other than the payment of lawful marketing charges and remit- 
tance of net proceeds to shippers; 


(2) failing to maintain his custodial account for shippers’ 
proceeds in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42) ; 


(3) permitting his auctioneer, or other employees whose duties 
in connection with the selling of livestock by auction involve the 
making of determinations or decisions directly affecting the in- 
terests of consignors, to purchase for any purpose for their own 
account livestock consigned to respondent for sale on a commis- 
sion basis; 


(4) permitting any person employed by respondent in connec- 
tion with public livestock auction sales to purchase consigned 
livestock for his own dealer account; and 


(5) permitting or employing any person engaged in the busi- 
ness of a livestock dealer or market agency at public livestock 
auction sales conducted by respondent, to aid or assist in the per- 


PPI: 


GEORGE P. KITTRELL 845 
Cite as 27 A.D. 845 


formance of any service or duty in connection with the furnish- 
ing by respondent of selling services. 


Respondent shall deposit the proceeds received from the sale 
of livestock on a commission basis in a separate account desig- 
nated as “Custodial Account for Shippers’ Proceeds,” or by some 
similar designation, and shall maintain such account in conformity 
with the provisions of section 201.42 of the regulations (9 CFR 
201.42). 


This order shall become effective on the sixth day after 
service on respondent. Copies hereof shall be served on the 
parties. 


(No. 11,914) 


In re GEORGE P. KITTRELL. P&S Docket No. 3894. Decided July 
17, 1968. 


False weights—Suspension of registration 


Respondent is ordered to cease and desist from weighing livestock at other 
than true and correct weights, issuing scale tickets and paying for live- 
stock on the basis of such weights and failing to operate livestock scales 
in accordance with regulations and is suspended as a registrant under 
the act for a period of 14 days. 


Garrett N. Wyss for complainant. 
Philip P. Godwin, Gatesville, N. C., for respondent. 
John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed September 1, 1967, by the 
Acting Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture. The complaint charges 
that on March 16, 1967, respondent, in connection with purchases 
of livestock in commerce, knowingly weighed livestock at other 
than their true and correct weights, issued scale tickets to the 
sellers of the livestock on the basis of such false weights, paid the 
sellers for the livestock on the basis of such false weights, and 
failed to operate his livestock scale in such manner as to insure 
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correct weights, in that respondent weighed livestock when said 
scale was not in proper balance, in violation of the act and the 
regulations issued thereunder. Respondent, in his answer to the 
complaint filed September 14, 1967, admitted the jurisdictional 
allegations of the complaint, denied the remaining allegations 
thereof, set forth certain matters in defense and explanation, and 
requested an oral hearing. 


A hearing was held in Gatesville, North Carolina, February 1, 
1968, before John Curry, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture. Respond- 
ent was represented by Philip P. Godwin, Attorney at Law, Gates- 
ville, North Carolina, and complainant was represented by Gar- 
rett N. Wyss, Office of the General Counsel, United States De- 
partment of Agriculture. Three witnesses testified on behalf of 
complainant and complainant introduced 17 exhibits into evi- 
dence. Seven witnesses testified on behalf of respondent. After 
the hearing, briefs were filed by the parties. On May 21, 1968, the 
hearing examiner filed a report containing proposed findings of 
fact and conclusions and recommending that respondent be found 
to have violated the act as charged, be ordered to cease and desist 
from such violations and be suspended as a registrant under the 
act for a period of 30 days. Respondent filed exceptions to the 
examiner’s report and oral argument was held before the Judicial 
Officer July 10, 1968, in Washington, D. C. 


FINDINGS OF FACT 


1. Respondent, George P. Kittrell, is an individual with his 
principal place of business located at Corapeake, North Carolina. 
Respondent is and at all times material herein was engaged in 
the business of buying and selling livestock in commerce for his 
own account and registered with the Secretary as a dealer to buy 
and sell livestock in commerce. 


2. Respondent owns and operates a hog buying station near 
Corapeake, North Carolina, at which he purchases hogs on a 
weight basis, weighing the hogs on the scale installed there. Re- 
spondent subsequently sells the hogs to packers located in Vir- 
ginia. At all times material herein, the scale in use at respond- 
ent’s facility was a Fairbanks-Morse model equipped with a type- 
registering weighbeam and a Spinks balance indicator. The scale 
has a 30,000-pound capacity with five-pound minimum weight 
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graduations and a platform measuring approximately 22 feet by 
10 feet. 


3. On March 14, 1967, Thomas C. Harris, Jr., and Morgan W. 
Stephens, livestock scales and weighing specialists employed by 
complainant, purchased 28 hogs at Petersburg, Virginia, 13 of 
which were subsequently sold to respondent. On the date of pur- 
chase, the 28 hogs were hauled to and penned at the facilities of 
the Tidewater Livestock Sales stockyard, Courtland, Virginia. On 
this date the scale at such stockyard was tested by Harris and 
Stephens and found to be accurate. 


4. The 13 hogs referred to in Finding of Fact 3 were last fed 
on the evening of March 15, 1967. They were permitted access 
only to water during the early morning hours of March 16, 1967. 
On March 16, 1967, between 8:30 a.m. and 8:50 a.m., the 13 hogs 
were weighed on the scale at the Tidewater facility by Harris 
and Stephens and scale tickets were executed. The 13 hogs were 
immediately, after weighing, loaded onto a truck owned by com- 
plainant and hauled by Harris approximately 70 miles to a loca- 
tion near Corapeake, North Carolina, where Harris met Stephens. 


5. Complainant’s truck, on which the hogs were transported to 
Corapeake, is a 1959 two-ton Ford truck with a livestock body. 
Installed on this truck is a Fairbank-Morse single animal scale, 
of 4,000-pound capacity, with a platform measuring three by eight 
feet. This scale is equipped with a type-registering weighbeam 
graduated to one pound. This type of scale—single animal and 
one-pound graduated weighbeam—is in general use in the live- 
stock industry for weighing livestock in single drafts. 


6. After Harris and Stephens met near Corapeake, they pro- 
ceeded, in separate trucks, to a spot selected earlier by Stephens. 
Complainant’s truck containing the scale was parked and its bed 
jacked up and blocked to take the tension off the springs of the 
truck and create a rigid platform for the scale. The weighbeam 
was installed and the scale was tested by Harris and Stephens 
and a Scale Test Report was prepared. The scale was found to be 
accurate. Harris and Stephens then selected and individually 
weighed five of the 13 hogs subsequently sold to respondent, 
checking the balance condition of the scale before weighing each 
animal, and preparing a scale ticket for each, setting forth, among 
other information, the weight, date, time and a description of the 
animal. A rented GMC truck with a livestock body had been 
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parked back to back with the scale truck, and each of the five 
hogs, as it was weighed, was transferred directly onto the bed of 
the GMC truck from the scale truck. The hogs were then hauled 
1.4 miles to respondent’s buying station, where, upon arrival, 
they were unloaded by Harris, Stephens and an employee of re- 
spondent and penned in an alley adjacent to the scale. 


7. Approximately ten minutes after Harris and Stephens ar- 
rived at the buying station, respondent arrived and, without 
balancing the scale or checking the balance thereof, weighed each 
of the five hogs individually, preparing a scale ticket for each 
animal. Weighing of the five hogs was completed at 12:40 p.m., 
with 37 minutes elapsing between the time the first hog was 
weighed on the scale truck until the last hog was weighed by re- 
spondent. Scale ticket copies and checks were provided Harris 
and Stephens, the checks representing payment for the hogs sold 
respondent with the amounts thereof computed on the basis of 
the price per hundredweight respondent was paying for the class 
to which the hogs belonged, and the weights appearing on the 
scale tickets prepared by respondent. 


8. After the transaction involving the five hogs was concluded, 
Harris and Stephens returned to complainant’s scale truck. The 
scale truck was checked and the truck bed found to be in a level 
condition. Harris and Stephens then weighed each of the remain- 
ing hogs, checking the balance condition of the scale before weigh- 
ing each animal, and preparing a scale ticket for each, setting 
forth, among other information, the weight, date, time and a 
description of the animal. As each of the eight hogs was weighed, 
it was transferred directly onto the bed of the GMC truck, again 
parked back to back with the scale truck. The hogs were then 
hauled 1.4 miles to respondent’s buying station. 


9. The eight hogs were immediately weighed by Walter Ward, 
an employee of respondent authorized by respondent to purchase 
and weigh livestock and issue scale tickets and also to issue checks 
drawn against respondent in payment for hogs purchased at the 
buying station. Ward, without balancing the scale or checking the 
balance thereof, weighed the 8 hogs in 5 drafts and prepared a 
scale ticket for each draft. The weighing of the 8 hogs was com- 
pleted at 2:58 p.m., with 28 minutes elapsing between the time 
the first hog was weighed on the scale truck until the last hog 
was weighed by Ward. Scale ticket copies and a check were pro- 
vided Harris and Stephens, the check representing payment for 
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the hogs sold respondent with the amount thereof computed on 
the basis of the price per hundredweight respondent was paying 
for the class to which the hogs belonged, and the weights appear- 
ing on the scale tickets prepared by Ward. 


10. A comparison between the results of the weighing of the 
hogs involved on complainant’s and respondent’s scales on March 
16, 1967, is as follows: 


Weight as Respondent's 


No. of Hogs Determined on Weight on Difference 
and Description P&S Scale (lbs) Scale Tickets (lbs) (lbs) 
1 Spotted Sow 433 430 3 
1 White Barrow 235 230 5 
1 White Sow 355 350 5 
1 Belted Sow 484 475 9 
1 Spotted Sow (light) 261 260 1 
1 Belted Gilt 192 
1 Spotted Gilt 219 
1 Belted Gilt 214 

625 610 15 
1 Belted Barrow 174 165 9 
1 Belted Barrow 162 155 q 
1 Black Sow 416 410 6 
1 Red Sow 366 
1 Belted Sow 311 

677 665 12 


11. After the transaction involving the 8 hogs was concluded, 
Harris and Stephens returned to complainant’s scale truck. Harris 
and Stephens then immediately returned to respondent’s buying 
station and conducted a test of his scale. The scale was found to 
be back-balanced by 4 pounds. Respondent’s scale was found to 
be accurate when properly balanced. A Scale Test Report was 
prepared and the finding that respondent’s scale was an accurate 
instrument for weighing livestock coincided with the result ar- 
rived at by personnel of the Weights and Measures Division of 
the Department of Agriculture, State of North Carolina, follow- 
ing a scale test conducted by the latter two days earlier on March 
14, 1967. 


12. In conducting weighing operations utilizing a scale of the 
type owned by respondent and used in his hog-buying opera- 
tions, a weight can be printed on a scale ticket at any weight from 
zero through 30,000 pounds in five-pound increments, irrespec- 
tive of the actual weight of an animal being weighed and of 
whether the scale is in balance or the degree to which it may be 
out of balance. This can be accomplished quickly by sliding the 
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poise up or down the beam, stopping it at the desired weight, and 
printing that weight on the ticket, with or without an animal on 
the scale. 


18. Weighing instructions issued by complainant require that 
livestock scales be balanced at regular intervals, and specifically 
require that they be balanced when a weigher resumes weighing 
duties after an absence from the scales. Respondent had, on or 
about November 24, 1964 and March 25, 1965, been provided 
copies of such instructions, by complainant’s Atlanta, Georgia, 
area office. 


14. Standard testing procedures were used in conducting the 
four tests of scales made in connection with the investigation of 
respondent’s livestock weighing practices involved herein. 


15. The 18 hogs sold by Harris and Stephens to respondent on 
March 16, 1967, had been shrunk out, so that they were in a 
gaunt condition when weighed on the truck scale and when sold 
to and weighed by respondent minutes later. 


16. An important consideration in determining to whom farm- 
ers or livestock producers will sell their livestock is the price they 
will receive per hundredweight. A buyer who weighs short can 
afford to pay more per hundredweight than can a buyer who 
does not. Farmers and livestock producers generally assume their 
animals are weighed accurately and they do not generally have 
scales themselves on which they can check weights to determine 


whether or not their animals are weighed accurately by their 
buyers. 


CONCLUSIONS 


It is clear from the record that the hogs involved herein which 
were weighed at respondent’s buying station March 16, 1967, were 
weighed there at less than their true and correct weight (See 
Findings of Fact 4-11).1 A well planned and executed investiga- 
tion was conducted by complainant’s employees. Care was taken 


to ascertain the true and correct weights of the hogs utilized in 


the investigation immediately prior to the sale thereof to, and the 
weighing of such livestock by, respondent and his employee. Fur- 


I. We do not include in this conclusion the light spotted sow and the spotted sow weigh- 
ing 261 and 433 pounds, respectively, on complainant’s scale as the former animal would 
properly weigh 260 pounds on respondent’s scale and we hesitate to find that the latter 
animal could not shrink % pound between complainant’s and respondent’s weighing thereof. 
As respondent’s scale had a five-pound minimum weight graduation a sow weighing slightly 
under 432.5 pounds would register as weighing 430 pounds thereon. 
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ther, under the controlled conditions involved, the factor of 
“shrink” had been eliminated by the time the hogs were weighed 
by complainant’s employees and shortly thereafter by respondent 
and his employee. Cf. In re J. W. Moore, 26 A.D. 546, 551 (1967) ; 
In re Davenport Packing Company, 20 A.D. 188, 191-192 (1961). 


It is also clear from the record that the only possible explana- 
tion for the pertinent weights recorded on respondent’s scale 
March 16, 1967, which were consistently less than the results of 
accurate weighing conducted a short time before, is found in the 
mechanical operations of respondent’s scale. A false weight can 
be printed thereon by moving or stopping the poise before stamp- 
ing the scale ticket or weighing with the scale out of balance, or 
both. That this occurred by design appears to be the only reason- 
able inference to be drawn from the facts herein.? Respondent’s 
scale was an accurate weighing instrument as demonstrated by 
tests thereof on March 16, 1967 and 2 days before and the amount 
of short weight found by complainant’s employees and set forth 
in Finding of Fact 10 negatives a finding that such short weight 
resulted solely from a back-balanced condition of the scale and 
tends to establish a practice of intentionally operating the scale 
in such a manner that animals will be weighed light. In addition, 
the hearing examiner who was in a position to observe the de- 
meanor of respondent and his employee who weighed 8 of the hogs 
involved herein apparently placed little or no credence in their 
denials of false weighing. See, e.g., Great Western Food Dis- 
tributors v. Brannan, 201 F.2d 476, 479 (7th Cir. 1953); Ohio 
Associated Tel. Co. v. National Labor Relations Board, 192 F.2d 
664, 668 (6th Cir. 1951); In re Davenport Packing Company, 
Inc., supra at p. 192. 


The weighing March 16, 1967, by respondent and his employee 
falsely and incorrectly, the recording of false and incorrect 
weights on scale tickets and the payment for the hogs bought 
by or on behalf of respondent on the basis of such false and in- 
correct weights constitute unfair and deceptive practices in will- 


ful violation of section 312 (a) of the act (7 U.S.C. 213 (a)) and 





2. Respondent contends that any difference in the weight of the hogs involved between 
the weighing thereof upon complainant’s and respondent’s scales could have been caused by 
the high velocity of the wind on March 16, 1967, blowing across the top of respondent’s 
scale and creating a vacuum or a lifting of the scale. We do not believe that the record 
establishes that a high velocity wind was blowing on the day in question or that the wind 
was such as to have any effect upon the scale. Further, it is clear that erratic weight read- 
ings would result from substantial winds rather than consistently light readings, as was the 
case here. 
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sections 201.49, 201.55, 201.71 and 201.73-1 of the regulations is- 
sued thereunder (9 CFR 201.49, 201.55, 201.71 and 201.73-1). 
Cf. e.g., In re J. W. Moore, supra; In re Milton Silver, d/b/a 
Chambersburg Livestock Sales, 21 A.D. 1439 (1962) ; In re Joseph 
L. Mitchell, d/b/a La Salle County Livestock Marketing Center, 
21 A.D. 124 (1962), aff’d 308 F.2d 855 (7th Cir. 1962), cert. 
denied 327 U.S. 985 (1963) ; In re Clyde W. Long, 19 A.D. 1273 
(1960).? We do not find, however, that complainant has estab- 
lished the charge set forth in the complaint that “Respondent, on 
March 16, 1967, in connection with the weighing of livestock 
purchased in commerce on a weight basis by respondent, failed 
to operate his livestock scale in such manner as to insure correct 
weights, in that respondent weighed livestock when said scale 
was not in proper balance.” While complainant’s employees, upon 
testing respondent’s scale on March 16 subsequent to their sale 
of hogs to respondent, found that the scale was back-balanced 4 
pounds they did not or could not observe such to be the case at 
the times of sale. Further, although we have indicated that the 
false weights experienced herein could have resulted from the 
moving or stopping of the poise before stamping the scale ticket 
or weighing with the scale out of balance, or both, the record does 


not establish that such weights did result from weighing with the 
scale out of balance. But, respondent did fail to comply with 
weighing instructions issued by complainant by neglecting to 


balance the scale before weighing the first load of hogs upon 
returning from lunch.‘ 


Of course, respondent should be ordered to cease and desist from 
the practices found to be violative of section 312 (a) of the act. 


Also, respondent should be suspended as a registrant under the 


act for a period of 14 days in view of the gravity of the violations 


found herein. While complainant and the hearing examiner rec- 
ommended a longer period of suspension, past sanctions imposed 





































8. See also section 403 of the act (7 U.S.C, 223) which reads as follows: When con- 


struing and enforcing the provisions of this Act, the act, omission, or ‘failure of any agent, 
officer, or other person acting for or employed by any packer or any live poultry dealer or 
handler, stockyard owner, market agency, or dealer, within the scope of his employment or 
office, shall in every case also be deemed the act, omission, or failure of such packer or 
any live poultry dealer or handler, stockyard owner, market agency, or dealer, as well as 
that of such agent, officer, or other person. 

4, Weighing instructions issued by complainant read, in part, as follows: The empty 


scale shall be balanced each day before weighing begins and thereafter, while weighing 
operations continue, it shall be balanced at intervals of not more than 15 drafts or 15 
minutes, whichever is completed first. In addition, the empty scale shall be balanced when- 
ever a weigher resumes weighing duties after an absence from the scale and also whenever 
a load exceeding half the scale capacity has been weighed and is to be followed by a load 


of less than 1000 pounds, 
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for similar violations have not been for as extensive a period as 
that so recommended. In re J. W. Moore, Inc., supra. 


The many contentions of the parties presented for the record 
have been considered and whether or not specifically mentioned 
herein, any suggestions, requests, etc. inconsistent with the de- 
cision are denied.® 


ORDER 


Respondent, in connection with his purchases of livestock in 
commerce, shall cease and desist from (1) weighing livestock at 
other than the true and correct weight of the livestock; (2) is- 
suing scale tickets to sellers of livestock showing weights other 
than the true and correct weights of the livestock; (3) paying 
the seller of livestock on the basis of false and incorrect weights; 
and (4) failing to operate livestock scales owned or controlled by 
respondent in accordance with the instructions issued by com- 
plainant. 

Respondent is suspended as a registrant under the act for a 


period of 14 days. 


Except as to suspension, this order shall become effective on 
the 6th day after its date. The suspension of respondent as a 
registrant under the act shall become effective on the 30th day 


after the date of this order. 


(No. 11,915) 


In re EVERETT CHRISTIAN, JR. and KENNETH CHRISTIAN, d/b/a 
CHRISTIAN CATTLE COMPANY. P&S Docket No. 3967. Decided 
July 29, 1968. 


Failure to pay—Insolvency—Suspension of registration—Consent 


Respondents consented to the issuance of an order requiring them to cease 
and desist from failing to pay when due the full purchase price of live- 
stock purchased and issuing insufficient funds checks in purported pay- 
ment of such livestock and suspending them as registrants under the act 


for a period of 90 days and thereafter until no longer insolvent. 


6. It should be stated at this point perhaps that while respondent contends that he 
would have no incentive to weigh falsely as he sells livestock to a packer or packers on a 
transfer of weights basis, the record indicates that weighing hogs light reduces the pos- 
sibility of respondent being charged back by his purchaser for excessive shrink. 
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Garrett N. Wyss for complainant. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 


yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on February 12, 1968, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture, charging that the financial condition of respondents 


failed to meet the requirements of the Act and that respondents 
have violated the Act and the regulations thereunder (9 CFR 
201.1 et seq.), hereinafter referred to as the regulations. 


Respondents filed answers on March 15, 1968 and June 10, 
1968, admitting the jurisdictional allegations of the complaint, 
neither admitting nor denying the remaining allegations, waiving 
oral hearing and the report of the Hearing Examiner and con- 
senting to the issuance of a specified order, with findings and 
conclusions, for the purpose of this proceeding only, based on all 
allegations contained in the complaint. Complainant has recom- 


mended that the order consented to by respondents be issued. 


FINDINGS OF FACT 


1. (a) Everett Christian, Jr., and Kenneth Christian, Ulysses, 
Kansas, hereinafter referred to as the respondents, at all times 


material herein were partners d/b/a Christian Cattle Company, 
with their principal place of business located at Route 2, Ulysses, 
Kansas. 


(b) Respondents at all times material herein were: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for their own account as a dealer within the 
meaning and subject to the provisions of the Act; and 


(2) Registered with the Secretary of Agriculture as 
dealers to buy and sell livestock in commerce. 


2. Respondents’ current liabilities exceed their current assets. 
As of October 1, 1967, respondents had current liabilities totaling 
$90,757.81, and current assets totaling $35,800.00, resulting in an 
excess of current liabilities over current assets of $54,957.81. 
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8. (a) Respondents, in connection with their dealer operations, 
on or about the dates and in the transactions set forth below, pur- 
chased livestock in commerce and failed to pay, when due, the full 


purchase price of such livestock. 


Date of No. of Purchase 
Purchase Head Price Purchased At 
1967 


August 19 81 $11,932.33 Oakley Livestock 
Commission Co. 
Oakley, Kansas 

August 22 142 23,272.01 Stratton Sale Barn 
Stratton, Colorado 

August 22 115 24,330.03 Stratton Sale Barn 


Stratton, Colorado 
August 23 44 8,913.08 Limon Livestock Sales Co. 


Limon, Colorado 


(b) As of the date of the issuance of the complaint, there 
remained unpaid by respondents the total amount due for the 
August 22, 1967, purchase at the Stratton Sale Barn, in the 


amount of $23,272.01, set forth in subparagraph (a) above. 


(c) As of the date of the issuance of the complaint, there 
remained unpaid by respondents (1) a total of $1,004.09 for the 
August 22, 1967, purchase at the Stratton Sale Barn, in the 
amount of $24,330.03, set forth in subparagraph (a) above; (2) 
a total of $1,407.01 for the August 19, 1967, purchase at the Oak- 
ley Livestock Commission Co., set forth in subparagraph (a) 
above; and (8) a total of $1,657.56 for the August 23, 1967, pur- 
chase at the Limon Livestock Sales Co., set forth in subparagraph 
(a) above. 


4. Respondents, in connection with their dealer operations, on 
or about the dates and in the transactions set forth below, pur- 
chased livestock in commerce, and in purported payment therefor 
issued checks which were returned unpaid by the bank on which 
they were drawn because respondents did not have any funds or 
did not have sufficient funds on deposit in the account on which 
such checks were drawn. 


Date of Date of Amount of 
Purchase Check Purchased At Check 
1967 


August 22 August 22 Stratton Sale Barn $23,272.01 
Stratton, Colorado 
August 22 August 22 Stratton Sale Barn 24,330.03 


Stratton, Colorado 
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Date of Date of Amount of 
Purchase Check Purchased At Check 
1967 
August 19 August 19 Oakley Livestock 11,932.33 


Commission Co. 
Oakley, Kansas 
August 23 August 23 Limon Livestock 8,913.08 
Sales Co. 
Limon, Colorado 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondents are insolvent within the meaning of the Act (7 
U.S.C. 204). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondents have wilfully violated section 312(a) of the Act (7 
U.S.C. 218(a)) and section 201.48(b) of the regulations (9 CFR 
201.43 (b)). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondents have wilfully violated section 312(a) of the Act (7 
U.S.C. 218 (a) ). 


Complainant has recommended that the order consented to by 
respondents be issued. The order will be issued. 


ORDER 


Respondent Everett Christian, Jr., individually and as a partner 
with any other person, shall cease and desist from (1) failing to 
pay, when due, the-full purchase price of livestock purchased in 
commerce; and (2) issuing checks in payment for livestock pur- 
chased in commerce without having and maintaining sufficient 
funds on deposit in the bank account on which they are drawn to 
pay such checks. 


Respondent Everett Christian, Jr. is suspended as a registrant 
under the Act for a period of 90 days and thereafter until such 
time as he demonstrates that he is no longer insolvent. When the 
90-day period has expired and he has demonstrated that he is no 
longer insolvent, a supplemental order will be issued in this. pro- 
ceeding terminating such suspension. 


Respondent Kenneth Christian, individually and as a partner 
with any other person, shall cease and desist from (1) failing to 
pay, when due, the full purchase price of livestock purchased in 
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commerce; and (2) issuing checks in payment for livestock pur- 
chased in commerce without having and maintaining sufficient 
funds on deposit in the bank account on which they are drawn to 
pay such checks. 


Respondent Kenneth Christian, is suspended as a registrant 
under the Act for a period of 90 days and thereafter until such 
time as he demonstrates that he is no longer insolvent. When the 
90-day period has expired and he has demonstrated that he is no 
longer insolvent, a supplemental order will be issued in this pro- 
ceeding terminating such suspension. 


This order shall become effective as to each respondent on the 
sixth day after service on such respondent. Copies hereof shall 
be served on the parties. 


(No. 11,916) 


In re MARVIN ALBIN, d/b/a QUINTER LIVESTOCK COMMISSION 
CoMPANY. P&S Docket No. 4005. Decided July 29, 1968. 


Market agency—Shippers proceeds—Financing others—Suspension of 
registration—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from using shippers proceeds for unauthorized purposes, failing to 
maintain properly the account for shippers proceeds and financing live- 
stock purchases of independently operated and separately registered 
dealers and suspending him as a registrant under the act for a period 
of 7 days. 


Samuel J. Harris for complainant. 
Charles G. Stewart, Grainfield, Kan., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on May 21, 1968, by the Packers and Stockyards 
Administration, United States Department of Agriculture, charg- 
ing that respondent violated certain provisions of the Act and 
the regulations thereunder (9 CFR 201.1 et seq.). 
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Respondent has filed an answer in which he admits the juris- 
dictional allegations of the complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and the report of 
the Hearing Examiner, and for the purposes of this proceeding 
and for such purposes only, consents to the issuance of a specified 
order with findings of fact and conclusions based on the allega- 
tions of the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Marvin Albin, d/b/a Quinter Livestock Commission 
Company, hereinafter referred to as the respondent, is an in- 
dividual whose address is Quinter, Kansas 67752. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of selling livestock in 
commerce on a commission basis; and 


(2) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 


2. Respondent, on or about November 15, 1967, and in the trans- 


actions set forth below, financed livestock purchases in commerce 
by Fred Ohle, an independently operated and separately register- 
ed dealer. 


No. of 
Head Purchased From Amount 


2 Sylvan Sales Company $ 213.17 
3 “2 800.17 
15 = 1,639.22 


3. Respondent, during the months of July, August, and Septem- 
ber, 1967, used funds received as proceeds from the sale of live- 
stock consigned to him for sale on a commission basis for pur- 
poses of his own and for purposes other than the payment of 
lawful marketing charges and the remittance of net proceeds to 
shippers, thereby endangering the faithful and prompt account- 
ing therefor and payment of the portion thereof due the owners 
or consignors. 


(a) As of September 1, 1967, respondent had outstanding 
checks drawn on his custodial account for shippers’ proceeds in 
the amount of $90,051.97, and had, with which to offset such out- 
standing checks, cash in said bank account in the amount of 
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$6,386.27, no deposits in transit, and no proceeds receivable, re- 
sulting in a deficit balance of $83,665.70. 


(b) As of September 16, 1967, respondent had outstanding 
checks drawn on his custodial account for shippers’ proceeds in 
the amount of $74,673.05, and had, with which to offset such out- 
standing checks, cash in said bank account in the amount of 
$40,188.22, deposits in transit in the amount of $5,225.37, and no 
proceeds receivable, resulting in a deficit balance of $29,259.46. 


(c) During the months of July, August, and September, 
1967, respondent issued checks totaling $25,000.00 drawn on his 
account for shippers’ proceeds in payment for livestock pur- 
chased in commerce by Al Soukup, an unregistered dealer. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 
herein, it is concluded that respondent has wilfully violated sec- 
tions 307 and 312(a) of the Act (7 U.S.C. 208, 213(a)), and sec- 
tions 201.40, 201.41, 201.42, and 201.61 of the regulations (9 CFR 
201.40, 201.41, 201.42, 201.61). Inasmuch as respondent has con- 
sented to the issuance of the order set forth below and complain- 
ant has recommended that such order be issued, the order will 
be issued. 


ORDER 


Respondent shall cease and desist from: 


1. Using funds received as proceeds from the sale, in commerce, 
of livestock handled on a commission basis for purposes of his 
own and for purposes other than the payment of lawful market- 
ing charges and remittance of net proceeds to shippers; 


2. Financing in any manner the livestock purchases of inde- 
pendently operated and separately registered dealers; and 


3. Failing to maintain his custodial account for shippers’ pro- 
ceeds in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42). 


Respondent shall deposit the proceeds received from the sale 
of livestock on a commissicn basis in a separate account desig- 
nated as “Custodial Account for Shippers’ Proceeds,” or by some 
similar designation, and shall maintain such account in conformity 
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with the provisions of section 201.42 of the regulations (9 CFR 
201.42). 


Respondent is suspended as a registrant under the Act for a 
period of seven (7) days from and after the effective date of 
this order. 


This order shall become effective on the sixth day after service 
upon respondent and copies hereof shall be served upon the 
parties. 


(No. 11,917) 


In re ROBERT A. PEACOCK. P&S Docket No. 3993. Decided July 
30, 1968. 


Bonding requirements—Cease and desist—Default 


Respondent is ordered to cease and desist from engaging in business subject 
to the act without being bonded therefor. 


Garrett N. Wyss and Harold M. Carter for complainant. 
G. Osmond Hyde, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed June 28, 1968, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding ex- 
cept that the second paragraph of the proposed order contained 
therein is hereby déleted as subsequent to the filing of the hearing 
examiner’s report the complainant stated that respondent is now 
in compliance with the bonding requirements of the act and the 
regulations issued thereunder. 


This order shall become effective on the 6th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, as amended and supplemented (7 U.S.C. 181 et seq.), 
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hereinafter called the act, instituted by a complaint filed April 12, 
1968, by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture. The respondent 
is registered with the Secretary under the act as a dealer to buy 
and sell livestock in commerce. He is charged with engaging in 
business as such a dealer buying and selling livestock for his own 
account, without filing and maintaining a reasonable bond or its 
equivalent, as required by the act and the regulations thereunder. 
A copy of the complaint and a copy of the rules of practice were 
served upon respondent April 17, 1968. 


At the time of the service of the complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service, and that, in accordance with section 
202.9 of the rules of practice (9 CFR 202.9), failure to file an 
answer would constitute an admission of the facts alleged in the 
complaint and, in effect, a waiver of oral hearing. Notwithstand- 
ing such notice, respondent has not filed an answer. The matter 
was referred to G. Osmond Hyde, Chief Hearing Examiner, Of- 
fice of Hearing Examiners, United States Department of Agri- 
culture, for the preparation of a report without further investi- 
gation or hearing pursuant to section 202.9(c) of the rules of 


practice. 


On June 3, 1968, counsel for complainant filed a document 
recommending that an order issue directing respondent to cease 
and desist from engaging in business in any capacity under the 
act and the regulations without complying with the bonding re- 
quirements relating thereto, and further, that respondent be 
suspended as a registrant under the act until he complies fully 
with such requirements. A copy of this recommendation was 
served upon respondent June 5, 1968. 


PROPOSED FINDINGS OF FACT 


1. Respondent, Robert A. Peacock, is an individual whose ad- 
dress is Lovettsville, Virginia. Respondent, at all times material 
herein was registered with the Secretary as a dealer to buy and 
sell livestock in commerce, and at all such times was engaged in 
the business of buying and selling livestock in commerce for his 
own account. 


2. The surety bond which respondent maintained to secure per- 
formances of his dealer obligations under the act was terminated 
May 15, 1967. On or about April 27, 1967, respondent was notified 
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of such termination date, by certified mail, and was informed that 
he would have to comply with the bonding requirements under 
the act and the regulations if he continued to engage in busi- 
ness as a dealer in commerce after such termination date. On or 
about December 8, 1967, respondent was again notified of these 
requirements. Despite these notices, respondent has continued 
engaging in business as a dealer, buying and selling livestock in 


commerce for his own account, without filing and maintaining a 
reasonable bond or its equivalent, as required by the act and the 
regulations. 


PROPOSED CONCLUSIONS 


By operating his business as a dealer under the act without an 
adequate bond or its equivalent, as set forth in Finding of Fact 
2, respondent has wilfully violated section 312(a) of the act (7 
U.S.C. 213(a)) and sections 201.29 and 201.30 of the regulations 
issued thereunder (9 CFR 201.29 and 201.30). See e.g., In re 
Isom Martin, 8 A.D. 1247 (1949); In re Mart (Bill) White, 23 
A.D. 1104 (1964); In re Ben Tanaka, 27 A.D. 257 (1968). Re- 
spondent should be ordered to cease and desist from the violation 
found herein and be suspended as a registrant under the act un- 


til he complies fully with the bonding requirements thereunder, as 
recommended by complainant. See, e.g., Jn re Franklin Neely, 


d/b/a Markle Pig Company, 26 A.D. 1063 (1967) ; In re Mary E. 
Self, d/b/a Self Livestock, 27 A.D. 370 (1968). 


PROPOSED ORDER 


Respondent shall cease and desist from engaging in business in 
commerce under the act without filing and maintaining such 
bond or its equivalent as is required by the act and the regula- 


tions issued pursuant thereto. 


Respondent is suspended as a registrant under the act until he 
fully complies with the bonding requirements of the act and the 
regulations issued thereunder. At the request of respondent, when 


he demonstrates that he has complied with such requirements, a 
supplemental order will be issued terminating this suspension. 
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(No. 11,918) 


In re H. F. ALLEN. P&S Docket No. 3996. Decided July 30, 1968. 


Failure to pay—Insolvency—Suspension of registration—Consent 


Respondent is ordered to cease and desist from issuing insufficient funds 


checks in payment of livestock purchased and failing to pay when due 
for such livestock, is ordered to keep adequate records and is suspended 
as a registrant for 60 days and thereafter until no longer insolvent. 


Jerome S. Ducrest for complainant. 
Paul W. Calhoun, Jr., of Wm. T. Darby Law Offices, Vidalia, Ga., for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The Com- 
plaint filed by the Acting Administrator, Packers and Stockyards 
Administration, on April 22, 1968, charges respondent with vari- 
ous violations of the Act and the regulations. In an answer filed 
in two parts on June 7 and July 5, 1968, respondent admits the 


jurisdictional allegations in the Complaint and submits to the jur- 
isdiction of the Secretary in the matter, neither admits nor denies 
the remaining allegations, waives oral hearing and the report of 


the Hearing Examiner and, for the purpose of this proceeding 
only, consents to the issuance of a specified order, with findings 


of fact and conclusions based upon the allegations contained in 
the Complaint as the findings of fact and conclusions of the 
Secretary, requiring respondent to cease and desist from the 
practices complained of in the Complaint and suspending his 


registration. Complainant has recommended that the order con- 
sented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) H. F. Allen, doing business as the H. F. Allen Livestock 


Company and the Pierce County Stockyard, hereinafter referred 


to as the respondent, is an individual with his principal place of 
business located at Vidalia, Georgia. 


(b) Respondent is and at all times material herein was: 
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(1) Engaged in the business of conducting and operat- 
ing the Pierce County Stockyard, Blackshear, Georgia, a posted 
stockyard under the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of buying and selling live- 
stock on a commission basis, at the stockyard, and buying and 
selling livestock for his own account, in commerce; and 


(3) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock, in commerce. 
2. (a) Respondent’s current liabilities, as of December 31, 
1967, exceeded his current assets. As of said date, respondent had 
current liabilities totaling $298,580.52 and current assets totaling 
only $152,779.74, resulting in an excess of current liabilities over 
current assets of $145,800.78. 
(b) Respondent’s current liabilities, as of January 31, 1968, 
exceeded his current assets. As of said date, respondent had cur- 
rent liabilities totaling $270,951.14 and current assets totaling 


only $125,024.59, resulting in an excess of current liabilities over 
current assets of $145,926.55. 


(c) Respondent’s current liabilities presently exceed his 


current assets. 


3. Respondent, during the month of January 1968, engaged in 
the business of buying and selling livestock as a market agency 


and as a dealer, in commerce, while his current liabilities exceed- 
ed his current assets. 

4. (a) Respondent, on or about nine dates specified in the 
Complaint and at divers other times during the months of No- 
vember and December 1967, purchased livestock, in commerce, 


and, in connection with such purchases, issued checks drawn on 
his account in the Brice Banking Company, Inc., Vidalia, Georgia, 
which checks, when presented for payment, were returned un- 


paid to the payees because of insufficient funds in respondent’s 
said bank account. 


(b) Respondent, in connection with the transactions describ- 
ed in subparagraph (a) above, failed to pay, when due, the pur- 
chase price of the livestock purchased by him in said transac- 
tions. 


5. Respondent, during the period from December 1, 1967 
through January 31, 1968, in connection with his business as a 
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market agency and dealer, failed to keep accounts, records and 
memoranda which fully and correctly disclosed all transactions 
involved in his business, including a general ledger which fully 


and correctly disclosed his assets, liabilities, income, expenses and 


net worth or capital. 
CONCLUSIONS 


By reason of the facts alleged in Finding of Fact 2 hereof, re- 


spondent’s financial condition does not meet the requirements of 
the Act (7 U.S.C. 204) and, by reason of the facts alleged in Find- 
ings of Fact 3, 4, and 5 hereof, respondent has wilfully violated 


sections 304, 307, 312(a) and 401 of the Act (7 U.S.C. 205, 208, 
218(a), and 221) and section 201.43(b) of the regulations (9 
CFR 201.43(b)). 


Inasmuch as respondent has consented that an order be issued 
suspending his registration as a registrant under the Act for a 


period of 60 days and thereafter until he demonstrates that he 


is no longer insolvent and requiring him to cease and desist from 
the practices complained of in the Complaint and complainant 
has recommended that such an order be issued, the order will be 


issued. 


ORDER 
Respondent shall cease and desist from: 


(1) operating as a market agency or dealer while his current 
liabilities exceed his current assets; 


(2) issuing checks in payment for livestock purchased, in 
commerce, without having and maintaining sufficient funds on 
deposit in the bank upon which they are drawn to pay such 
checks; and 

(3) failing to pay, when due, the purchase price of livestock 
purchased in commerce. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a market agency and dealer subject to the Act including, 
among other things, a general ledger of accounts showing assets, 
liabilities, income, expenses and net worth. 


Respondent is suspended as a registrant under the Act for a 
period of 60 days and thereafter until such time as he demon- 
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strates that he is no longer insolvent. When respondent demon- 
strates that he is no longer insolvent, a supplemental order will 
be issued in this proceeding terminating the suspension after the 
60-day period. 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served 
upon the parties. 





LIST OF DECISIONS REPORTED 
July 1968 
AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930 


ALLEY, PAUL E. PACA Docket No. 2-858. Failure to 
issue memoranda of sale—Failure to pay—Pub- 
lication of facts—Default 


Basso FARMS v. FRED KARAM & Son. PACA Docket 
No. 2-511. Dismissal—Settlement 


BROWN Fruit Co. PACA Docket No. 2-952. Broker— 
Misrepresentation of prices—Suspension of license 
—Consent 


BUSHMAN BROKERAGE, INC. v. MooRE & REESE PRO- 
DUCE Co., Inc. PACA Docket No. 2-965. Default 


BUSHMAN BROKERAGE, INC. v. MOORE & REESE PRO- 
DUCE Co., INc. PACA Docket No. 2-967. Default 


BUSHMAN BROKERAGE, INC. v. MooRE & REESE PRO- 
DUCE Co., Inc. PACA Docket No. 2-968. Default 


C. E. RITTER AND COMPANY, INC. v. MEL KOPPELMAN 
Co. PACA Docket No. 2-975. Default 


CHAMBERLIN & BARCLAY, INC. v. Mip STATES PRoO- 
pucE Co., Inc. PACA Docket No. 2-961. Default 


City PRopUCE Co. v. AcoM SALES, INc. PACA Docket 
No. 2-822. Dismissal—Settlement . 


D. M. STEELE & SON, INC. v. QUALITY SEAFOODS, INC. 
PACA Docket No. 2-874. Stay order vacated— 
Settlement between parties 


DYAL, LEROY, JR. v. EASTERN POTATO DEALERS, INC. 
PACA Docket No. 2-903. Default 


EASTERN MICHIGAN VEGETABLE MARKETING CO. v. 
Moore & REESE PRODUCE Co., INc. PACA Docket 
No. 2-964. Default 


EDWARD G. RAHLL & SONS v. MEL KOPPELMAN CoO. 
PACA Docket No. 2-976. Default 


F. H. HoGue Propuce Co. v. MoorRE & REESE PRODUCE 
Co. INc. PACA Docket No. 2-980. Default 


FRUIT CREST ORCHARD v. CHILD BROTHERS, INC. PACA 
Docket No. 2-792. Composition agreement—Failure 
to establish 
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(No. 11,919) 


WAYNE LANSAW PRODUCE v. C. A. DAVIS PRoDUCE. PACA Docket 
No. 2-716. Decided July 9, 1968. 


F.o.b. sale—Contract price—Buyer’s risk—Acceptance 


In f.o.b. sale where respondent accepted shipment of tomatoes by act of 
dominion and failed to establish breach by complainant, respondent 
liable for balance owing on contract price. 


Max A. Patton, Joplin, Mo., for complainant. 
Boomhower & Nelson, Mason City, Iowa, for respondent. 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 27 A.D. 869 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $4,818.09 in connection 
with a transaction involving a shipment of tomatoes in inter- 
state commerce. A copy of the formal complaint, together with a 
copy of the Department’s report of investigation, was served 
upon respondent. A copy of the report of investigation was also 
served upon complainant. Respondent filed an answer to the com- 
plaint, denying the transaction as alleged, denying the amount 
claimed, and alleging that there is due complainant from respond- 
ent $1,725.36, which has been tendered by respondent. 


Although the amount claimed is in excess of $1500, the parties 
waived oral hearing and the issues were submitted under the 
shortened procedure provided in the Rules of Practice (7 CFR 
47.20). Pursuant to such procedure, the parties were given an 
opportunity to submit additional evidence in the form of sworn 
opening and answering statements. Neither party has submitted 
any additional evidence. 


FINDINGS OF FACT 


1. Complainant is an individual, Calvin Wayne Lansaw, doing 
business as Wayne Lansaw Produce, whose address is City Mar- 
ket, 1210 Virginia Street, Joplin, Missouri. 


2. Respondent is an individual, Charles Amos Davis, doing 
business as C. A. Davis Produce, whose address is 1044 West 
State, Mason City, Iowa. At the time of the transaction involved 
herein, respondent was licensed under the Act. 


8. On or about June 27, 1967, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent 1536 
20-pound lugs of tomatoes, at an agreed price of $3.12 per lug, 
for a total invoice price of $4,818.09, which includes $25.77 topice, 
f.o.b. shipping point. 


4. Complainant shipped, on or about June 27, 1967, from War- 
ren, Arkansas, in a truck operated by Paul Tuttle, to respondent 
at Mason City, Iowa, a load of tomatoes pursuant to the contract 
referred to in Finding of Fact 3. 


5. Upon arrival of the tomatoes at Mason City, Iowa, on or 
about June 29, 1967, respondent’s agent (his wife) directed the 
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driver of the truck to deliver the tomatoes to Sweetheart Fresh 
Tomatoes, Inc., at Des Moines, Iowa, and the driver proceeded to 
Des Moines with the tomatoes. 


6. Upon arrival of the shipment at Des Moines, Sweetheart 
Fresh Tomatoes, Inc., accepted 800 cartons, and remitted on the 
basis of $3.12 per lug directly to the complainant for these toma- 
toes. After discussing the shipment with respondent by tele- 
phone, Sweetheart Fresh Tomatoes, Inc., agreed to accept the re- 
mainder of the load, and subsequently remitted to respondent 
$1,725.36. This amount was tendered by respondent to complain- 
ant “in full settlement” for the tomatoes. Complainant refused to 
accept this payment “in full settlement.” 


7. The formal complaint was filed on November 8, 1967, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


The first question for our determination has to do with the 
terms of the contract between the parties. Complainant alleges 
that the tomatoes were sold to respondent at a price of $3.12 per 
lug. Respondent denies that the parties agreed to $3.12 as the 
price of the tomatoes. Respondent alleges that during the nego- 
tiations, complainant mentioned “that he would like to get $3.12 
per lug” if respondent “came out good on the deal.” Otherwise, 
he would accept $3 per lug, which was agreeable to respondent. 
Since both parties have made conflicting sworn statements in 
their pleadings concerning the price agreed upon, and since neith- 
er party has submitted any additional evidence in support of their 
respective positions, we must look to other evidence and circum- 
stances to guide us in arriving at a solution of this issue. 


Admittedly, the tomatoes were sent to a receiver at Des Moines, 
Iowa, after arrival at respondent’s place of business at Mason 
City, Iowa. This receiver at Des Moines, Sweetheart Fresh Toma- 
toes, Inc., apparently understood that the price agreed to was 
$3.12 per carton, since its remittance to complainant for the 800 
cartons first accepted by this purchaser was on the basis of $3.12. 
Furthermore, Sweetheart Fresh Tomatoes, Inc., stated it found 
the condition of the load not good, and notified both complainant 
and respondent that there were a number of broken and dam- 
aged lugs in the shipment; that after a discussion with respond- 
ent concerning the remainder of the load, it consented to accept 
the full load; and that, [after reworking] it obtained from the 
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balance of the load 553 saleable lugs of tomatoes. For these toma- 
toes, Sweetheart Fresh Tomatoes, Inc., remitted to respondent on 
the basis of $3.12 per lug, or a total of $1,725.36, which amount 
respondent has tendered to complainant in settlement of his claim. 
It is also noted that the manifest-invoice which accompanied the 
load indicated a price of $3.12. On the basis of this evidence, we 
conclude that the agreed price for the tomatoes in question was 
$3.12 per lug, as alleged in the complaint. 


Respondent, in effect, takes the position that he rejected the 
tomatoes upon arrival. Respondent’s action in exercising dominion 
over the tomatoes and sending them to a buyer in Des Moines, 
Iowa, constituted an acceptance. Having accepted the tomatoes, 
respondent is liable for the contract price thereof, subject to his 
right to claim damages for any established breach of the con- 
tract on the part of complainant. Respondent has submitted no 
supporting evidence to establish a breach by complainant. In an 
f.o.b. transaction, such as this, the buyer assumes all risk of dam- 
ages and delay in transit not caused by the seller (7 CFR 
46.43(i)). Although respondent contends there was a delay and 
damage in transit and that the shipment arrived later than it 
should have arrived, respondent has not shown by a preponder- 


ance of evidence that such delay and damage were caused by the 
shipper. 


Since respondent has failed to establish, by competent evidence, 
any breach of the contract by complainant, he is liable to com- 
plainant for the full contract price of the tomatoes. The total 
contract price, including topice, was $4,818.09. The evidence 
shows that Sweetheart Fresh Tomatoes, Inc., remitted directly 
to complainant for 800 cartons of tomatoes, or $2,496. Deducting 
this payment from the contract price, we find respondent is in- 
debted to complainant for the balance of $2,322.09. Respondent’s 
failure to pay complainant this amount was in violation of Section 
2 of the Act. Complainant should be awarded reparation in the 
amount of $2,322.09, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,322.09, with interest there- 


on at the rate of 6 percent per annum from August 1, 1967, until 
paid. 


Copies of this order shall be served upon the parties. 
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(No. 11,920) 


GELMAN COMMISSION Co. v. ROBERT MALOY. PACA Docket No. 
2-747. Decided July 9, 1968. 


Sale established—Failure to deliver—Damages 


Where contract of sale established, complainant entitled to damages based 
on difference between contract price and replacement purchase con- 
tract price for respondent’s breach of contract for failure to deliver and 
not the difference between the contract price and the price actually paid 
for the replacement purchase which did not meet such contract. 


Cook & Batista, Lorain, Ohio, for complainant. 
Respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $312.00 in connection 
with an alleged contract for the shipment of a carload of potatoes 
in interstate commerce. 


A copy of the formal complaint together with a copy of the 
Department’s report of investigation, was served upon respond- 
ent. A copy of the report of investigation was also served upon 
complainant. Respondent filed an answer denying the alleged con- 
tract and denying liability. 


Since the amount involved in this proceeding does not exceed 
$1500, the shortened procedure provided in the rules of practice 
(7 CFR 47.20) is applicable. Pursuant to such procedure, the 
parties were given an opportunity to submit additional evidence 
in support of their respective positions by means of verified open- 
ing and answering statements. Neither party submitted any addi- 
tional evidence and neither filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Gel-Pak, Inc., trading as 


Gelman Commission Co., whose address is 1218 Broadway, Lorain, 
Ohio. 
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2. Respondent, Robert Maloy, is an individual whose address 
is 2516 Beach Street, Bakersfield, California. 


8. On or about June 28, 1967, in the course of interstate com- 
merce, complainant contracted to purchase from respondent a 
carload containing 480 100-pound bags of California long white 
U.S. No. 1 grade potatoes, in car PFE 14426, at a price of $3.35 
per cwt., delivered, or a total invoice price of $1,608, with the 
broker to invoice, collect and remit for the shipper’s account. The 
car was on track in Chicago at the time of sale. 


4. The contract was negotiated by a broker, C. H. Robinson 
Company, which issued a memorandum of sale correctly setting 
forth the terms of the contract. 


5. Respondent failed to deliver to complainant the potatoes 
called for by the contract, and complainant was notified on July 
3, 1967, that delivery would not be made. 


6. Complainant purchased on July 6, 1967, a carload of 480 
100-pound bags of U.S. No. 1 California long white potatoes from 
another source at a price of $4.00 per cwt., delivered, or a total 
invoice price of $1,920. 

7. The formal complaint was filed on November 6, 1967, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 
The principal issue in this case is whether the parties agreed 
upon a contract for the purchase and sale of the potatoes in car 
PFE 14426. Complainant contends that such a contract was made, 
while respondent denies it. 
Complainant alleges that the contract was negotiated by a 


broker, C. H. Robinson Company, and there is attached to the 
complaint a copy of a memorandum of sale issued-by the broker 


on June 28, 1967. This memorandum evidences the sale described 


in Finding of Fact 3. The report of investigation contains a copy 
of a letter dated July 27, 1967, from C. H. Robinson Company, 
which reads in pertinent part as follows: 


“On the afternoon of June 28, 1967, Gel Pak Inc., requested 


we find him a car of US#1 Size A longwhite potatoes. Bob 
Maloy, Bakersfield, California had a car PFE 14426, packed 
by Dave Mendrin, Madera, California on track Chicago. Gel 
Pak offered $3.35 cwt. delivered for the car and requested 
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it be diverted June 29, 1967. Bob Maloy agreed to this de- 
livered price protecting brokerage . . . He agreed to the sale 
providing that we would invoice, collect and remit for his 
account. We confirmed the sale per our CL 1569. 


“When the car had not arrived in Lorain, Ohio, July 3, 
1967, Gel-Pak requested we get in touch with Bob Maloy and 
find out where it was. Maloy advised he would get in touch 
with Joe Belson, who apparently was supposed to divert the 
car, in Chicago and call us back. This was the first time 
during the transaction that Mr. Belson’s name had been men- 
tioned. When Maloy returned our call, he advised that Belson 
did not divert the car to Gel-Pak as he had instructed him 
to do... 


“We advised Gel-Pak of this and he requested that Maloy 
find him a replacement car. On July 5, 1967, Mr. Maloy 
advised he would send Gel-Pak a replacement but would not 
guarantee US#1 on delivery. Gel-Pak rejected this offer 
and instructed us to advise Mr. Maloy that he was going to 
purchase a car of longwhites against his contract and hold 
Maloy liable for any damages. We wired Maloy to this ef- 
fect)...” 


While respondent admits there was a conversation with the 
broker about a contract for the sale of a carload of potatoes to 
complainant, respondent gives a somewhat different version of 
what was said and denies that he agreed to sell the carload of 
potatoes in question to complainant. From all the evidence be- 
fore us we conclude that the alleged contract was made and that 
respondent’s failure to deliver in accordance with the contract is 


in violation of section 2 of the act. 


The remaining question is the amount of complainant’s damages 
resulting from respondent’s breach. Under section 2-712 of the 
Uniform Commercial Code, where the seller fails to make de- 


livery the buyer may make a replacement purchase, in good faith 
and without unreasonable delay, and recover from the seller the 
difference between the cost of the replacement purchase and the 
contract price. In this case complainant made such a replacement 
purchase and is claiming damages of $312.00, the difference be- 


tween the contract price of $1,608.00 and the replacement cost 
of $1,920.00, both prices being for U.S. No. 1 potatoes on a de- 
livered basis. The $4.00 delivered price paid for the replacement 
purchase was in line with the prevailing market price for U.S. 
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No. 1 California long white potatoes at Cleveland, Ohio, at the 
time when delivery should have been made under the original 
contract. Respondent argues that complainant’s damages amount 


to only $120.00, because the seller under the replacement contract 
made an allowance of 40¢ per bag to complainant on the replace- 


ment shipment. Although complainant does not explain why the 


allowance was given, there is in evidence a copy of an inspection 
certificate covering the replacement shipment at Lorain, Ohio, 
on July 14, 1967. This certificate shows that the potatoes failed 


to grade U.S. No. 1 on account of condition. Presumably, the al- 


lowance was given because the potatoes failed to meet contract 
requirements. However, respondent’s damages must be computed 
on the basis of the contract price of the replacement shipment 


of U.S. No. 1 potatoes, not the lesser amount paid for potatoes 
which failed to grade U.S. No. 1. We therefore conclude that 


complainant’s damages resulting from respondent’s. breach of the 
contract amount to $312.00, and that reparation in that amount 


should be awarded to complainant against respondent. 


ORDER 


Within 30 days from the date of this decision, respondent shall 


pay to complainant, as reparation, $312.00, with interest thereon 
at the rate of 6 percent per annum from August 1, 1967, until 
paid. 


Copies hereof shall be served upon the parties. 


(No. 11,921) 


VUKASOVICH, INC. v. L. GEORGE Co. PACA Docket No. 2-936. De- 
cided July 9, 1968. 


Undisputed amount 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER FOR UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $4,163.30 in connection 
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with a transaction involving lettuce shipped in interstate com- 
merce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent and respond- 
ent filed an answer thereto, admitting the transaction as alleged, 
but denying that respondent owes complainant the amount claim- 


ed in the complaint. Respondent alleges payment of $500.00 to 
complainant on account, and admits owing complainant a balance 


of $3,663.30. 
It is provided in Section 7(a) of the Act (7 U.S.C. 499g), in 


part, as follows: 


“.. If, after the respondent has filed his answer to the com- 
plaint, it appears therein that the respondent has admitted 
liability for a portion of. the amount claimed in the com- 
plaint as damages, the Secretary ... may issue an order di- 
recting the respondent to pay to the complainant the undis- 
puted amount on or before the date fixed in the order. . .” 


Accordingly, under authority of the statute quoted above, re- 
spondent shall pay to complainant, as an undisputed amount, 
$3,663.30. Payment of this amount shall be made within 30 days 


from the date of this order, with interest thereon at the rate of 
6 percent per annum from February 1, 1968, until paid. 


Respondent’s liability for payment of the disputed amount is 
left for subsequent determination in the same manner and under 
the same procedure as if no order for the payment of undisputed 


amount had been issued. 


Copies of this order shall be served upon the parties. 


(No. 11,922) 


FRUIT CREST ORCHARD v. CHILD BROTHERS, INC. PACA Docket 
No. 2-792. Decided July 29, 1968. 


Composition agreement—Failure to establish 


Where respondent failed to establish agreement with complainant for settle- 
ment of admitted debt by periodic payments, respondent is ordered to 
pay complainant the balance remaining due on net proceeds from sale 
of produce for complainant’s account. 
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Complainant pro se. 
David Blonder, Los Angeles, Cal., for respondent. 
Lenore H. Langford, Presiding Officer. | 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- | 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 

A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $792.59 in connection 
with the consignment and shipment in interstate commerce of a 
truckload of apples. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. Re- 
spondent filed an answer, admitting that complainant consigned 
to it a load of apples to be sold for complainant’s account, but 
denying liability for the amount claimed. Since the amount in- 
volved herein does not exceed $1500, the shortened procedure 
provided in the Rules of Practice (7 CFR 47.20) is applicable. 
Pursuant to such procedure, the parties were given an opportun- 
ity to submit additional evidence in the form of opening and an- 
swering statements. No additional evidence was submitted by 
either party. 


FINDINGS OF FACT 


1. Complainant is an individual, Roy W. Marlow, doing busi- 
ness as Fruit Crest Orchard, whose address is RFD 1, Mead, 
Washington. 


2. Respondent, Child Brothers, Inc., is a corporation whose ad- 
dress is 730 Market Court, Los Angeles, California. At the time 
of the transaction involved herein, respondent was licensed under 
the Act. 


3. On or about October 12, 1967, in the course of interstate 
commerce and by oral contract, complainant consigned to re- 
spondent to be sold for complainant’s account a truckload of 
Fancy and Extra Fancy McIntosh apples. 


ie i i ee i 


L420 ee A wa 


4. On October 12, 1967, complainant shipped from the State 
of Washington to respondent at Los Angeles, California, 300 
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boxes of McIntosh apples, pursuant to the contract referred to 
in Finding of Fact 3. 


5. Upon arrival of the shipment at destination, respondent ac- 
cepted the apples and sold the same for complainant’s account. 
Thereafter, on or about October 16, 1967, respondent rendered an 
accounting to complainant showing net proceeds from the sale 
of the apples of $792.59. 


6. On or about December 21, 1967, respondent made a 30 per- 
cent payment to all its creditors, including 30 percent of the 
$792.59 due complainant in this case, or a payment to complain- 
ant of $237.78, thus reducing the amount due complainant to 
$554.81. This amount remains due and owing to complainant. 


7. The formal complaint was filed on December 1, 1967, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


Respondent has not denied the material allegations of the com- 
plaint with respect to the transaction. Its denial of liability is 
based upon an alleged agreement respondent reached with its 
creditors for settlement of all outstanding indebtedness and 
claims, by periodic payments of a percentage of each creditor’s 
claim as and when respondent was able to dispose of certain real 
estate holdings and/or properties. However, respondent has fail- 
ed to establish that such an agreement was reached with com- 
plainant herein. The amount paid on account to complainant by 
respondent represented 30 percent of complainant’s claim in this 
case. Thereafter, respondent tendered to complainant two addi- 
tional remittances, which complainant was unwilling to accept 
due to conditions with respect to acceptance of these payments 
placed on the back of the checks tendered. 


Respondent’s failure to pay complainant the full net amount 
realized from the sale of the apples for complainant’s account 
was in violation of Section 2 of the Act. Complainant should be 
awarded reparation for the balance of the contract price, or 
$554.81, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $554.81, with interest thereon 
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at the rate of 6 percent per annum from November 1, 1967, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 11,923) 


MICHAEL-SWANSON-BRADY OF MOORHEAD, INC. v. JOHN C. WASH- 
INGTON PRODUCE CO., RALPH BOEHMER AND FRANK KEN- 
WORTHY Co. PACA Docket No. 2-721. Decided July 29, 1968. 


Contract term—Advise billing—Rejection—Damages 


In f.o.b. sale on advise billing where buyer, who defaulted in the filing of an 
answer, refused to honor draft and rejected shipment, produce abandoned 
to carrier and resold for less than freight charges, buyer liable to seller 
for difference between contract price and market value of rejected ship- 
ment less amount paid by carrier to complainant for delay in transit. 
Complaint dismissed against the two broker respondents. 


Complainant pro se. 
Respondents Frank Kenworthy Co. and Ralph Boehmer pro se. 
Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent John C. Washington Produce Co. in the 
amount of $825 in connection with a shipment of potatoes in 
interstate commerce or, in the event this respondent is not held 
liable, against respondents Ralph Boehmer and Frank Kenworthy 
Co. 


The Department prepared a report of investigation and also a 
supplemental report of investigation. Copies of these reports were 
served upon the parties. A copy of the formal complaint was 
served upon each respondent. Ralph Boehmer and Frank Ken- 
worthy Co., each filed an answer denying liability. John C. Wash- 
ington Produce Co. did not file an answer. 


Since the amount involved in this proceeding does not exceed 
$1,500, the shortened procedure provided in the rules of practice 
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(7 CFR 47.20) is applicable. Pursuant to such procedure, com- 
plainant, Ralph Boehmer and Frank Kenworthy Co. were given 
an opportunity to submit evidence in support of their respective 
positions by means of verified statements. Complainant submitted 
an opening statement. Neither Ralph Boehmer nor Frank Ken- 
worthy Co. filed an answering statement. Frank Kenworthy Co. 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, Michael-Swanson-Brady of Moorhead, Inc., is 
a corporation whose address is P. O. Box 485, Moorhead, Min- 
nesota. 


2. The first respondent is an individual, John Clyde Washing- 
ton, doing business as John C. Washington Produce Co., whose 
address is P. O. Drawer 153, Edinburg, Texas. The second re- 
spondent is an individual, Ralph M. Boehmer, whose address is 
3508-10 Greenville, Dallas, Texas. The third respondent is an in- 
dividual, Frank L. Kenworthy, doing business as Frank Ken- 
worthy Co., whose address is 305 Merchants-Produce Bank Bldg., 
Kansas City, Missouri. All of the respondents were licensed under 
the act at the time of the transaction involved herein. 


3. On or about February 15, 1967, in the course of interstate 
commerce, complainant by oral contract sold to John C. Washing- 
ton Produce Co., one carload, consisting of 500 100-pound sacks, 
of non-certified Cobbler seed potatoes, at an agreed price of $1.65 
per cwt., f.o.b. Karlstad, Minnesota. The contract further pro- 
vided that complainant would bill the car to itself at Edinburg, 
Texas, advise John C. Washington Produce Co. The contract was 
negotiated by Frank Kenworthy Co. and Ralph Boehmer, as 
brokers. 


4. On February 17, 1967, 500 sacks of potatoes meeting con- 
tract requirements were shipped in car ART 38495 from Karlstad, 
Minnesota, billed to complainant at Minneapolis, Minnesota. Com- 
plainant diverted the car to itself at Edinburg, Texas, “Advise 
John Washington Produce Company.” On February 17, com- 
plainant sent a draft for the purchase price to the First National 
Bank, Edinburg, Texas, for collection from John C. Washington 
Produce Co., together with an order to the carrier to release the 
shipment to this respondent upon payment of the draft. 


5. The carload of potatoes arrived at Edinburg, Texas, on 
March 8, 1967. John C. Washington Produce Co. refused to ac- 
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cept the shipment unless it was released without payment of the 
draft, which complainant was not willing to do. On March 14, 
1967, the potatoes were resold by the carrier for less than the 
freight charges. 


6. Complainant filed a claim against the carrier for delay in 
transit. The carrier paid complainant the sum of $618.75 on said 
shipment. 


7. Respondent John C. Washington Produce Co. has not paid 
to complainant the purchase price of the potatoes, or any part 
thereof. 


8. The formal complaint was filed September 21, 1967, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


Complainant alleged in the formal complaint that on or about 
February 15, 1967, it orally contracted to sell to John C. Washing- 
ton Produce Co. 500 100-pound sacks of non-certified Cobbler seed 
potatoes at $1.65 per cwt., f.o.b. Karlstad, Minnesota, “Ship- 
ment as soon as possible to Edinburg, Texas, draft car on advise 
order ;” that the contract was negotiated by Frank Kenworthy 
Co. as agent for complainant and Ralph Boehmer as agent for 
John C. Washington Produce Co.; that complainant shipped 
potatoes in accordance with the contract terms to John C. Wash- 
ington Produce Co.; and that this respondent refused to pay 
complainant’s draft for the purchase price and rejected the ship- 
ment without reasonable cause. Complainant further alleged that, 
in the event John C. Washington Produce Co. is found to be justi- 
fied in rejecting the shipment, the two brokers are liable for the 
invoice price “due to failure to perform specification or duty.” 


John C. Washington Produce Co. did not file an answer to the 
formal complaint, which constituted an admission of the facts 
alleged therein as provided in section 47.8(c) of the rules of prac- 
tice (7 CFR 47.8(c)). Frank Kenworthy Co. filed an answer ad- 
mitting that the contract terms were as alleged by complainant. 
Ralph Boehmer alleged, in effect, that the contract of sale specifi- 


ed open billing and he issued a broker’s memorandum showing 
such term. 


Although Boehmer submitted no evidence in this proceeding, 
both the formal complaint and the first report of investigation 
include a copy of Boehmer’s memorandum of sale dated February 
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15, 1967, showing “Terms, How Payable: open-10 day draft.” 
Another exhibit filed with the formal complaint is a copy of a 
telegram sent by Boehmer to complainant on March 11 which 
reads as follows: 


“PLEASE BE ADVISED ON CAR ART 38495 TO JOHN 
WASHINGTON PRODUCE EDINBURG, TEXAS THIS 
ACCOUNT BOOKED OPEN AT TIME OF SALE PUR- 
CHASED APPROXIMATELY FEBRUARY 15 ADVISED 
KENWORTHY FEBRUARY 28 MARCH 3 MARCH 10 OF 
ORDER BILL OF LADING AND WERE ASSURED EACH 
TIME BY KENWORTHY CAR WAS BILLED OPEN RE- 
CEIVER REFUSES TO ACCEPT UNLESS RELEASED 
OPEN AND WILL HANDLE WITH FULL PROTECTION.” 


Opposed to this evidence, which indicates that the understand- 
ing of the parties was that the car would be shipped on open 
billing, there is the verified complaint of complainant, the verifi- 
ed answer of Kenworthy and the admission of John C. Washing- 
ton Produce Co. Attached to the complaint is a copy of the in- 
voice sent by complainant to John C. Washington Produce Co. on 
February 17, which reads in part “Please Honor draft First Na- 
tional Bank.” The first report of investigation includes a state- 
ment by a Department investigator that Kenworthy told him he 
sold the potatoes for complainant through Boehmer to John C. 
Washington Produce Co. and complainant and Boehmer agreed 
to the “advise” billing. Kenworthy in his verified answer denied 
any knowledge of the buyer’s rejection of the shipment. Com- 
plainant stated that its copy of Boehmer’s memorandum of sale 
was not received until March 17, and Kenworthy stated that his 
copy arrived on April 12 or 13, 1967. The indication, therefore, 
is that the memorandum was not prepared by Boehmer until 
after the controversy arose. 


Complainant had the burden of proving by a preponderance 
of the evidence the allegations of the complaint, including the 
contract terms. On the basis of the evidence before us, it is con- 
cluded that complainant has sustained this burden. 


Since complainant shipped the carload of potatoes in accordance 
with the contract, the refusal of John C. Washington Produce 
Co. to pay complainant’s draft and accept the shipment was a 
rejection without reasonable cause in violation of section 2 of the 
act. The general measure of damages for non-acceptance, where 
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the seller has not resold the commodity, is the difference between 
the market value at the time and place of tender and the unpaid 
contract price. The potatoes were abandoned to the carrier and 
were resold for less than the freight charges. The potatoes, there- 
fore, had no market value in excess of the freight charges which 
under the f.o.b. contract were to be borne by the buyer. Although 
complainant in its formal complaint asked for the contract price 
of $825, in its opening statement complainant stated that it had 
received $618.75 from the carrier for delay in transit, which 
reduced the amount claimed to $206.25. Accordingly, reparation 


of $206.25 should be awarded to complainant against John C. 
Washington Produce Co. with interest. 


In view of the foregoing, the complaint should be dismissed as 
to the other two respondents. 


ORDER 
Within 30 days from the date of this order, respondent John 


C. Washington Produce Co. shall pay to complainant, as repara- 
tion, $206.25, with interest thereon at the rate of 6 percent per 
annum from April 1, 1967, until paid. 

The complaint as to Ralph Boehmer and Frank Kenworthy Co. 
is hereby dismissed. 


Copies hereof shall be served upon the parties. 


(No. 11,924) 


In re BROWN FRuIT Co. PACA Docket No. 2-952. Decided July 
29, 1968. 


Broker—Misrepresentation of prices—Suspension of license—Consent 


Respondent consented to the issuance of an order suspending its license 
under the act for a period of 60 days for violations of the act in mis- 
representing prices between buyers and sellers, issuing incorrect memo- 
randa of sale and collecting and retaining excess prices and allowances 
to which it was not entitled. 


Thomas J. Donnelly for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed on July 5, 1968, by the Director, 
Fruit and Vegetable Division, Consumer and Marketing Service, 
United States Department of Agriculture. It is alleged in the com- 
plaint that respondent, acting as a broker in numerous transac- 
tions in perishable agricultural commodities in interstate com- 
merce, misrepresented prices between buyers and sellers, issued 
incorrect memoranda of sale, and collected and retained $5,126.54 
in excess prices and allowances to which it was not entitled. 


A copy of the complaint was served upon respondent and on 
July 18, 1968, respondent filed an answer in which it admitted 
all the factual allegations of the complaint, waived oral hearing, 
waived the provisions of Section 10 of the Act with respect to 10 
days’ notice before an order may take effect, waived the prepara- 


tion of a Hearing Examiner’s report, the filing of exceptions 
thereto, and oral argument, and consented to the issuance of an 
order suspending respondent’s license for 60 days, effective 
August 1, 1968. Complainant has consented to and recommended 
the issuance of such an order. 


FINDINGS OF FACT 


1. Respondent, Brown Fruit Co., is a corporation whose ad- 
dress is 450 Sansome Street, San Francisco, California. Respond- 
ent has a branch office located in Oklahoma City, Oklahoma. 


2. Pursuant to the licensing provisions of the Act, license No. 
193253 was issued to respondent on August 3, 1961. This license 
has been renewed annually, presently is in effect, and is next 
subject to renewal on or before August 3, 1968. 


3. During the period October 4, 1967 through February 21, 
1968, in 33 transactions involving perishable agricultural com- 
modities in interstate commerce, respondent, while acting as a 
broker for numerous shippers or sellers, quoted prices to various 
buyers that were higher than the prices quoted by the sellers in- 
volved; issued brokers’ memoranda of sale to the buyers showing 
the higher prices, but issued different memoranda of sale to the 
sellers involved showing the true and lower prices quoted by the 
sellers; issued invoices to the buyers at the higher prices, col- 
lected such higher sums, but remitted to the sellers only the lower 
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prices quoted by the sellers, less brokerage fees; and obtained 
from various sellers numerous allowances for alleged poor con- 
dition upon arrival of some of the lots but did not grant the en- 
tire amounts of such allowances to the buyers, instead granting a 
portion of the allowances, or none at all, and retained all or part 


of the allowances for itself. The total brokerage fees and moneys 
improperly retained was $5,126.54. 


4. Respondent has made full restitution to the shippers in- 
volved. 


CONCLUSIONS 


The acts of respondent, as set forth in Finding of Fact 3, 
constitute willful, repeated and flagrant violations of Section 2 


of the Act (7 U.S.C. 499b),. 


Respondent has consented to the issuance of an order suspend- 
ing its license for a period of 60 days, effective August 1, 1968. 
Complainant has consented to and recommended the issuance of 


such an order, An order to that effect should be issued. 


ORDER 


Effective August 1, 1968, respondent’s license issued under the 


Act is suspended for a period of 60 days. 


Copies hereof shall be served upon the parties. 


(No. 11,925) 


In re PAUL E. ALLEY. PACA Docket No. 2-858. Decided July 29, 
1968. 


Failure to issue memoranda of sale—Failure to pay—Publication of 
facts—Default 


Respondent’s failures to issue broker’s memoranda of sale in connection with 
numerous sales of perishable agricultural commodities constitute re- 
peated and flagrant violations of the act and his failure to pay for pro- 
duce purchased by him is also a violation of the act, for which violations 
the facts and circumstances thereof shall be published. As respondent’s 
license terminated prior to institution of this proceeding, suspension or 
revocation thereof is not ordered. 


Thomas J. Donnelly for complainant. 
Respondent pro se. 
John Curry, Hearing Examiner. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed April 19, 1968 by the Director, 
Fruit and Vegetable Division, Consumer and Marketing Service, 
United States Department of Agriculture. It is alleged in the com- 
plaint that respondent repeatedly and flagrantly violated section 
2 of the act (7 U.S.C. 499b) and section 46.28 of the regulations 
issued thereunder (7 CFR 46.28) by failing to issue broker’s 


memoranda or confirmations of sale in connection with numerous 
sales of perishable agricultural commodities in interstate com- 
merce negotiated by respondent in the capacity of a broker and 


that respondent violated section 2 of the act by failing to pay the 


agreed purchase price of a shipment of beans purchased by re- 
spondent in interstate commerce. A copy of the complaint and a 
copy of the rules of practice were served upon respondent April 


22, 1968. 


At the time of service of the complaint, respondent was notifi- 
ed in writing that an answer thereto should be filed within 20 
days after such service and that, in accordance with section 47.30 
of the rules of practice (7 CFR 47.30), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing. Notwithstanding such notice, 
respondent has not filed an answer. The matter was referred to 
John Curry, Hearing Examiner, Office of Hearing Examiners, 
United States Department of Agriculture, for the preparation of 
a report without further investigation or hearing pursuant to 
section 47.30 (c) of the rules of practice. On June 13, 1968, the 
hearing examiner filed a report containing proposed findings of 
fact and conclusions and recommending that respondent be found 


to have violated the act as charged and that the facts with respect 
to respondent’s violations of the act found therein be published. 
No exceptions to the hearing examiner’s report were filed. 


FINDINGS OF FACT 


1. Respondent, Paul E. Alley, is an individual trading in his 
own name, whose address is 19500 S. W. 127th Avenue, Miami, 


Florida. 
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2. Pursuant to the licensing provisions of the act, license No. 
671223 was issued to respondent January 9, 1967. This license 
terminated January 9, 1968, due to respondent’s failure to renew 
it. 

3. During the period November 1966 through April 1967, re- 
spondent, acting in the capacity of a broker, negotiated the pur- 


chase in interstate commerce by various buyers, and the sale by 
Homestead Pole Bean Cooperative, Naranja, Florida, of more 


than 300 lots of vegetables. Although respondent acted as a broker 
in these negotiations, he failed, neglected or refused to issue 
broker’s memoranda or confirmations of sale. 


4, During the period February through April 1967, respondent, 
acting in the capacity of a broker, negotiated the purchase in 
interstate commerce by various buyers, and the sale by South 
Dixie Produce, Inc., Homestead, Florida, of more than 300 lots of 
vegetables. Although respondent acted as a broker in these nego- 
tiations, he failed, neglected or refused to issue broker’s mem- 
oranda or confirmations of sale. 


5. On April 24, 1967, in contemplation of shipment in inter- 
state commerce, respondent purchased from South Dixie Pro- 
duce, Inc., for shipment to Quality Fruit & Produce Co., Hunt- 
ington, West Virginia, 850 hampers of pole beans for an agreed 
purchase price of $2,762.50. South Dixie Produce, Inc., packed 
and shipped to Quality Fruit & Produce Co., in interstate com- 
merce, the commodity called for by such contract. The pole beans 
were refused at destination as not ordered and South Dixie Pro- 
duce, Inc., placed them on the open market. South Dixie Produce, 
Inc., realized $392.97, leaving an unpaid balance of $2,369.53. 
South Dixie Produce, Inc., filed a reparation complaint against 
respondent and a default reparation order was issued against 
respondent in the amount of $2,369.53 January 19, 1968 (27 A.D. 
166). This award is unpaid. 

6. On or about November 22, 1967, by notice in writing, re- 
spondent was afforded the opportunity to demonstrate or achieve 
compliance with all lawful requirements of the act relating to the 
transactions set forth in the Findings of Fact. Respondent has 
failed to do so. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4, 
respondent repeatedly violated section 2 of the act (7 U.S.C. 499b) 
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and section 46.28 of the regulations issued thereunder (7 CFR 
46.28). See, e.g., In re Bert Rubin, 27 A.D. 663 (1968). Also, re- 
spondent violated such section of the act by reason of the facts 
set forth in Finding of Fact 5. As respondent’s license terminated 
prior to the institution of this proceeding, the suspension or 
revocation thereof was not requested by complainant and should 


not be ordered herein. However, the facts and circumstances of 
the violations found herein should be published pursuant to sec- 
tion 8 (a) of the act (7 U.S.C. 499h (a)). Cf. In re Kelley & 


Weatherington, Inc., 23 A.D. 715 (1964); In re William Stuart 
Higgason, d/b/a Bill Higgason, 23 A.D. 1426 (1964). 


ORDER 
Effective on the 11th day after the date hereof, the facts and 


circumstances herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 11,926) 


VUKASOVICH, INC. v. L. GEORGE Co. PACA Docket No. 2-936. De- 
cided July 29, 1968. 


Disputed amount paid 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on July 9, 1968, for the payment by respondent 
to complainant of the undisputed amount of $3,663.30, leaving 
for subsequent determination respondent’s liability for the dis- 
puted amount of $500. By letter of July 15, 1968, from complain- 
ant’s representative, the Department was notified that com- 
plainant has received from respondent payment of the disputed 
amount of $500. The Department was authorized by said repre- 
sentative, on behalf of complainant, to dismiss the complaint as 
to the $500 paid. Accordingly, the complaint as to this portion of 
complainant’s claim is hereby dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 11,927) 


S. P. Lipoma v. K & R, INc. PACA Docket No. 2-30. Decided 
July 29, 1968. 


Petition for reconsideration dismissed—Rehearing and reargument denied 


As the order of May 1, 1968, is supported by the evidence and the law ap- 
plicable thereto, respondent’s petition for reconsideration is dismissed 
and the petition for rehearing and reargument is denied. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION AND DENIAL OF PETITION FOR 
REHEARING AND REARGUMENT 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued May 1, 1968, awarding reparation to com- 
plainant against respondent. A copy of this order was served 
upon respondent and it requested an extension of time within 
which to file a petition for rehearing or reargument. By order 
dated May 31, 1968, the time for such filing was extended to 
July 1, 1968, and the order of May 1 was stayed pending the is- 
suance of a further order herein. 


On June 27, 1968, respondent filed a petition for rehearing, 
reargument and reconsideration, together with a motion for oral 
argument on such petition. There is no provision in the rules of 
practice for oral argument on such petition and, therefore, re- 
spondent’s motion is denied. 


The case was decided after careful consideration of the evi- 
dence and the briefs furnished by the parties. The record has been 
reviewed in the light of the points raised by respondent in its 
petition and, in our opinion, the order of May 1, 1968, is amply 
supported by the evidence and the law applicable thereto. Re- 
spondent has stated no reasons which would justify our granting 
reargument or a rehearing. Accordingly, respondent’s petition for 
rehearing and reargument is denied, and the petition for re- 
consideration is dismissed without prior service upon complain- 
ant. The stay order of May 31, 1968, is vacated. The order of 
May 1, 1968, is reinstated, except that the reparation awarded 
shall be paid within 30 days from the date of this order. 


Copies of this order shall be served upon the parties. 
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(No. 11,928) 


JOSEPH LAMBERTA v. O. F. YOUNG. PACA Docket No. 2-783. De- 
cided July 31, 1968. 


F.o.b. transaction—Guaranty not established 


Where respondent failed to establish that contract called for grade and 
weight of potatoes to be guaranteed to destination in f.o.b. transaction 
and failed to establish breach of contract as to condition of produce on 
arrival, respondent liable for balance owing on purchase price. 


Complainant and respondent pro se. 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $585.57 in connection 
with the sale and shipment of a truckload of potatoes in inter- 
state commerce. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent. A 
copy of the report of investigation was also served upon complain- 
ant. Respondent filed an answer to the complaint, admitting the 
purchase of the potatoes, but denying that complainant shipped 
potatoes meeting contract requirements and denying any further 
liability in connection with the transaction. 


Since the amount involved herein does not exceed $1,500, the 
shortened procedure provided in the Rules of Practice (7 CFR 
47.20) is applicable. Pursuant to such procedure, complainant 
filed an opening statement. No answering statement was submit- 
ted by respondent. 


FINDINGS OF FACT 


1. Complainant is an individual, Joseph Lamberta, whose ad- 
dress is Brenford Road, Smyrna, Delaware. 


2. Respondent is an individual, Orves Finley Young, doing 
business as O. F. Young, whose address is P. O. Box 273, Hights- 
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town, New Jersey. At the time of the transaction involved herein, 
respondent was licensed under the Act. 


8. On or about September 5, 1967, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
800 50-pound bags of U.S. No. 1, Size A, potatoes, at $2.10 per 
ewt., for a total invoice price of $840, f.o.b. shipping point. 


4. On September 5, 1967, complainant shipped from loading 
point in the State of Delaware, in a truck provided by respondent 
and operated by one J. Paul Cooter, to respondent’s customer at 
Kingsport, Tennessee, 800 50-pound bags of potatoes pursuant to 
the contract referred to in Finding of Fact 3. 


5. The truckload of potatoes arrived at contract destination in 
Kingsport, Tennessee, on September 7, 1967, and was delivered 
to respondent’s customer, Giant Food Stores. The potatoes were 
accepted and unloaded by the customer and were placed in its 
warehouse at Kingsport. 


6. On September 11, 1967, respondent notified complainant 
that the potatoes had broken down and were badly deteriorated. 
Complainant stated that he would talk with the grower and see 
if some adjustment could be made. The grower refused to make 
an adjustment without a Government inspection since the pota- 
toes had been accepted. 


7. Respondent paid complainant $254.48 as an undisputed 
amount, but has failed to pay any additional amount. 


8. The formal complaint was filed on January 19, 1968, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


Respondent admits that he has failed to pay complainant the 
agreed purchase price of $840 for the potatoes in question, and 
contends that in remitting $254.43, he has paid “full value for 
kind of commodity received.” Respondent avers in his answer that 
the contract called for 50-pound bags of U.S. No. 1, Size A pota- 
toes, and that grade and weight were guaranteed by complainant 
to destination in Kingsport, Tennessee. As the party alleging 
this special provision of the contract, the burden is upon respond- 
ent to establish the claimed provision by a preponderance of the 
evidence. No additional evidence was submitted by respondent in 
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substantiation of his claim on this point. Respondent has failed 
to sustain the burden of proof required of him. 


It appears that the contract provided for U.S. No. 1, Size A 
potatoes, at an agreed price, f.o.b. shipping point. The United 
States Standards for Potatoes permits a tolerance of 11 percent 
at destination for potatoes which fail to meet the requirements of 
U.S. No. 1 grade. No inspection was made of the potatoes upon 
arrival on Thursday, September 7. The potatoes were unloaded 
and placed in the consignee’s warehouse, and on that date and 
on Friday, September 8, approximately 400 bags were delivered 
to the consignee’s retail stores. On Monday, September 11, four 
days after arrival of the potatoes and six days after shipment, 
the Giant Food Stores at Kingsport, Tennessee, found wet break- 
down and decay in the potatoes remaining in its warehouse. The 
evidence is to the effect that these potatoes, approximately 400 
bags, were hauled to the city dump and were “plowed under” by 
a bulldozer operator, a Mr. Hughes. The evidence further in- 
dicates that some of the potatoes delivered to Giant Food Stores’ 
retail stores were also subsequently dumped due to deterioration. 


Having accepted the potatoes, respondent is liable to complain- 
ant for the contract price, subject to his right to claim damages 
sustained as a result of any established breach of the contract on 
the part of complainant. Since there is no evidence of the condi- 
tion of the potatoes on arrival—with the bare exception of a state- 
ment made to a Department investigator by Giant Food Stores’ 
receiver and inspector that “the potatoes arrived showing a 
small amount of soft rot”—and no complaint was registered as 
to the condition of the potatoes until four days after arrival, we 
must conclude that respondent has failed to establish by com- 
petent evidence that complainant breached the contract by fail- 
ing to deliver potatoes meeting contract specifications. On the 
basis of a letter respondent sent to the Department on November 
4, 1967, respondent was obviously well informed as to the dif- 
ficulty in buying potatoes which would hold up as to quality and 
condition to destination. Nevertheless, respondent’s evidence does 
not establish that he guarded against loss by providing in the 
contract against such a contingency. Since he failed to establish a 
breach of the contract by complainant, respondent is liable for 
the full contract price of the potatoes. Respondent’s failure to 
pay the full contract price was and is in violation of Section 2 of 
the Act. Since he has paid $254.43, this should be deducted from 
the contract price of $840, which leaves a balance due complain- 
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ant from respondent of $585.57. Complainant should be awarded 
reparation in the latter amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $585.57, with interest thereon 
at the rate of 6 percent per annum from October 1, 1967, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 11,929) 


D. M. STEELE & SON, INC. v. QUALITY SEAFOODS, INC. PACA Doc- 
ket No. 2-874. Decided July 31, 1968. 


Stay order vacated—Settlement between parties 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), a default 
order was issued May 16, 1968, awarding reparation to com- 
plainant against respondent. On June 138, 1968, the order of May 
16 was stayed to enable respondent to file a motion to reopen the 
default in the filing of an answer. Subsequently, complainant 
stated that this matter has been settled. Accordingly, the orders 
of May 16 and June 138, 1968, are hereby vacated and the com- 
plaint filed herein is dismissed. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 11,930) 


BASSO FARMS v. FRED KARAM & SON. PACA Docket No. 2-511. 
Order of dismissal issued July 9, 1968. 


MISCELLANEOUS 895 
Cite as 27 A.D. 895 


(No. 11,931) 


RANKINS’ FRUIT MARKETS LTD. v. S. ALBERTSON Co., INc. PACA 
Docket No. 2-786. Order of dismissal issued July 9, 1968. 


(No. 11,932) 


CITY PRODUCE Co. v. ACOM SALES, INc. PACA Docket No. 2-822. 
Order of dismissal issued July 29, 1968. 


(No. 11,933) 


GRIFFIN-HOLDER Co. v. S. ALBERTSON Co., INC. PACA Docket No. 
2-800. Order of dismissal issued July 29, 1968. 


REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 11,934) 


J. R. NORTON Co. v. L. GEORGE COMPANY. PACA Docket No. 2- 
945. Reparation of $4,719.85 with 6 percent interest from 
February 1, 1968, awarded complainant against respondent 
in order issued July 15, 1968. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 11,935) 


PETE PAPPAS & SONS, INC. v. RICHMOND TOMATO REPACKING 
COMPANY, INC. PACA Docket No. 2-944. Reparation of 
$1,890 with 6 percent interest from February 1, 1968, award- 


ed complainant against respondent in order issued July 1, 
1968. 


(No. 11,936) 


IDAHO FRUIT SALES, INC. v. REESE SALES Co. PACA Docket No. 
2-951. Reparation of $1,463.77 with 6 percent interest from 


July 1, 1967, awarded complainant against respondent in 
order issued July 12, 1968. 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 27 A.D. 896 


(No. 11,937) 


BUSHMAN BROKERAGE, INC. v. MOORE & REESE PRODUCE Co., INC. 
PACA Docket No. 2-965. Reparation of $1,405 with 6 percent 
interest from May 1, 1968, awarded complainant against re- 
spondent in order issued July 30, 1968. 


(No. 11,938) 


EASTERN MICHIGAN VEGETABLE MARKETING Co. v. MOORE & REESE 
PRODUCE Co., INC. PACA Docket No. 2-964. Reparation of 
$410 with 6 percent interest from December 1, 1967, award- 
ed complainant against respondent in order issued July 30, 
1968. 


(No. 11,939) 


EDGAR H. GRAFF, JR. v. MOORE & REESE PRODUCE Co., INC. PACA 
Docket No. 2-966. Reparation of $5,421.15 with 6 percent in- 


terest from June 1, 1968, awarded complainant against re- 
spondent in order issued July 30, 1968. 


(No. 11,940) 


Hicks SALES Co. v. MOORE & REESE PRODUCE Co. INC. PACA 
Docket No. 2-982. Reparation of $3,040.75 with 6 percent 
interest from June 1, 1968, awarded complainant against re- 


spondent in order issued July 30, 1968. 


(No. 11,941) 


BUSHMAN BROKERAGE, INC. v. MOORE & REESE PRODUCE Co., INC. 
PACA Docket No. 2-967. Reparation of $1,146.75 with 6 per- 


cent interest from June 1, 1968, awarded complainant against 
respondent in order issued July 30, 1968. 


(No. 11,942) 


F. H. HoGuE PRODUCE Co. v. MOORE & REESE PRODUCE Co., INC. 


PACA Docket No. 2-980. Reparation of $321.50 with 6 per- 
cent interest from May 1, 1968, awarded complainant against 
respondent in order issued July 30, 1968. 





MISCELLANEOUS 
Cite as 27 A.D. 897 


(No. 11,943) 


RALPH SAMSEL COMPANY v. MOORE & REESE PRODUCE Co., INC. 
PACA Docket No. 2-981. Reparation of $2,238.95 with 6 per- 
cent interest from June 1, 1968, awarded complainant against 
respondent in order issued July 30, 1968. 


(No. 11,944) 


THE GARIN COMPANY v. MOORE & REESE PRODUCE Co., INC. PACA 
Docket No. 2-973. Reparation of $9,062.45 with 6 percent in- 
terest from May 1, 1968, awarded complainant against re- 
spondent in order issued July 30, 1968. 


(No. 11,945) 


BUSHMAN BROKERAGE, INC. v. MOORE & REESE PRODUCE Co., INC. 
PACA Docket No. 2-968. Reparation of $1,458 with 6 percent 


interest from June 1, 1968, awarded complainant against re- 
spondent in order issued July 30, 1968. 


(No. 11,946) 


TREASURE VALLEY GROWERS & SALES, INC. v. JACK KIRBY PRO- 
DUCE Co. PACA Docket No. 2-963. Reparation of $424 with 
6 percent interest from February 1, 1968, awarded complain- 
ant against respondent in order issued July 31, 1968. 


(No. 11,947) 


CHAMBERLIN & BARCLAY, INC. v. MID STATES PRODUCE Co., INC. 
PACA Docket No. 2-961. Reparation of $965.60 with 6 per- 


cent interest from November 1, 1967, awarded complainant 
against respondent in order issued July 31, 1968. 


(No. 11,948) 


C, E, RITTER AND COMPANY, INC. v. MEL KOPPELMAN Co. PACA 
Docket No. 2-975. Reparation of $5,861.75 with 6 percent 


interest from March 1, 1968, awarded complainant against 
respondent in order issued July 31, 1968. 
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Cite as 27 A.D. 898 


(No. 11,949) 


EDWARD G. RAHLL & SONS v. MEL KOPPELMAN Co. PACA Docket 
No. 2-976. Reparation of $3,534.55 with 6 percent interest 


from February 1, 1968, awarded complainant against re- 
spondent in order issued July 31, 1968. 


(No. 11,950) 


J. M. BERRY & Co. v. RAFAEL MALDONADO. PACA Docket No. 2- 
970. Reparation of $2,218.25 with 6 percent interest from 


February 1, 1968, awarded complainant against respondent 
in order issued July 31, 1968. 


(No. 11,951) 


NEW YORK PRODUCE TRADE ASSOCIATION, INC. v. AIELLO & CASTEL- 
LANO, INC. PACA Docket No. 2-971. Reparation of $977 with 
6 percent interest from September 1, 1967, awarded com- 


plainant against respondent in order issued July 31, 1968. 


(No. 11,952) 


PACIFIC VEGETABLE Co., INC. v. INTERFRUIT, INC. PACA Docket 
No. 2-977. Reparation of $11,661 with 6 percent interest from 


June 1, 1967, awarded complainant against respondent in 
order issued July 31, 1968. 


(No. 11,953) 


PIPPING PACKING COMPANY, INC. v. TOMATOES, INC. PACA Doc- 
ket No. 2-969. Reparation of $4,732.15 with 6 percent inter- 
est from January 1, 1968, awarded complainant against re- 
spondent in order issued July 31, 1968. 


(No. 11,954) 


RONALD OFFUTT & SON, INC. v. MIDWEST FARMS, INC. PACA Doc- 
ket No. 2-972. Reparation of $3,098.20 with 6 percent in- 
terest from February 1, 1968, awarded complainant against 
respondent in order issued July 31, 1968. 





MISCELLANEOUS 
Cite as 27 A.D. 899 


(No. 11,955) 


HARVEY SCHWENDIMAN v. SAM PETRO PRODUCE. PACA Docket 
No. 2-962. Reparation of $3,633 with 6 percent interest from 


July 1, 1967, awarded complainant against respondent in 
order issued July 31, 1968. 


(No. 11,956) 


W. A. SPECTOR INC. v. G & P WHOLESALE FRUIT & VEGETABLE Co. 
PACA Docket No. 2-960. Reparation of $50 with 6 percent 
interest from January 1, 1968, awarded complainant against 
respondent in order issued July 31, 1968. 


(No. 11,957) 


LEROY DYAL, JR. v. EASTERN POTATO DEALERS, INC. PACA Doc- 


ket No. 2-903. Reparation of $7,956 with 6 percent interest 
from December 1, 1967, awarded complainant against re- 


spondent in order issued July 31, 1968. 


(No. 11,958) 


HYBELS’ PRODUCE COMPANY, INC. v. MOORE & REESE PRODUCE Co., 
Inc. PACA Docket No. 2-979. Reparation of $12,935.10 with 
6 percent interest from April 1, 1968, awarded complainant 
against respondent in order issued July 31, 1968. 
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